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U.S. Customs Service 


Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., August 17, 1990. 
The following are decisions of the United States Customs Service 
where the issues involved are of sufficient interest or importance to 
warrant publication in the Customs BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


(C.S.D. 90-94) 


Drawback: Internal advice regarding the principal-agency relation- 
ship for drawback as required by 19 U.S.C. 1313()). 
Date: April 10, 1990 
File: HQ 222064 
CO:R:C:E 222064 
REGIONAL COMMISSIONER OF CUSTOMS 
SouTHWEST REGION 
5850 San Felipe Street 
Houston, Texas 77057-3012 


Re: The request for advice of the Assistant Regional Commissioner 
(Operations) dated January 17, 1990, concerning the principal-agen- 
cy relationship for drawback. 


Dear Sir: 
The ruling which follows is in response to the above-referenced 
request. 


Facts: 

Corporation A imported raw sugar and refined it in October 1986. 
In September 1989, Corporation B succeeded Corporation A. It is as- 
sumed that Corporation A ceased to exist. Thereafter, Corporation 
B contracted with Corporation C to refine domestic (substituted) 
raw sugar for Corporation B presumedly in compliance with a prin- 
cipal-agency agreement under Treasury Decision 55204(1). The sug- 
ar refined by C was exported. B claimed drawback and designated 
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as the basis for drawback the imported duty-paid raw sugar that 
was imported and used in production by the former Corporation A. 


Issue: 

Under the facts above, the issue is whether Corporation B, as the 
same legal entity, used both imported duty-paid and substituted 
merchandise of the same kind and quality in the manufacture or 
production of articles exported for drawback as required by 19 
U.S.C. 1313(b). The answer is no, it did not. 


Law and Analysis: 

As acknowledged in Customs Service Decision (C.S.D.) 86-11, 
there is a long administrative precedent which holds that the same 
legal entity (person) that uses substituted merchandise to manufac- 
ture or produce the exported articles claimed for drawback under 
19 U.S.C. 1313(b) must also use in manufacture or production the 
duty-paid merchandise which is designated as the basis for the 
claim. In C.S.D. 89-12, we noted that it is settled law that the corpo- 
ration absorbed in a merger, or consolidation ceases to exist and its 
existence is not, in any way or form, continued in the surviving or 
resultant corporation which constitutes a different legal being alto- 
gether. Corporation A used the imported designated merchandise in 
a manufacture or production and then ceased to exist as a legal en- 
tity. Corporation B, as the successor of Corporation A, became a 
new legal entity and as such, Corporation B did not use imported 
designated merchandise as the basis for drawback. 

The use requirement under 19 U.S.C. 1313(b) does not require the 
ownership of the duty-paid designated and substituted merchandise 
by the manufacturer or producer. It does require that the same le- 
gal entity must use both the designated and the substituted in the 
manufacture or production of articles. However, the principal-agen- 
cy relationship under T.D.s 55027(2) and 55204(1) requires that the 
principal must own both the imported designated and substituted 
merchandise which it furnishes to its agents under contract for use 
in the manufacture of new articles for the account of the principal. 
Under such circumstances, the principal is treated as the same le- 
gal entity that satisfied the use requirement of 19 U.S.C. 1313(b). 
Corporation B did not exist when Corporation A imported and used 
the raw sugar in a manufacture or production. In the facts in this 
case, Corporation B did not own and could not have owned the duty- 
paid raw sugar imported and used by the former Corporation A in a 
manufacture or production. Since Corporation B did not own the 
imported duty-paid raw sugar as required by T.D. 55027(2), it could 
not contract with Corporation A to use that raw sugar in a manu- 
facture or production for the account of Corporation B. The princi- 
pal-agency relationship is not applicable under these circumstances. 
See C.S.D. 83-72 for a full discussion of the principal-agency 
relationship. 
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Holdings: 

A successor corporation cannot designate as the basis for draw- 
back under 19 U.S.C. 1313(b) imported duty-paid merchandise 
which was used by the former corporation in the manufacture or 
production of articles. 

A principal, under the principal-agency relationship (T.D.s 
55027(2) and 55207(1)), must own both the imported duty-paid and 
the substituted merchandise used by his agents in the manufacture 
or production of articles in order for the principal to be considered 
as the same legal entity that satisfied the use requirement of substi- 
tution manufacturing drawback (19 U.S.C. 1313(b)). 

These holdings follow C.S.D.s 89-12 and 83-72. 





(C.S.D. 90-95) 


Entry: Used diecasting machines that are subject to the sanctions 
which are applied to products of the Toshiba Machine Company. 
Date: April 10, 1990 
File: ENT-1-07-CO:R:C:E 
221909TG 
SrecEL, MANDELL & Davinson, P.C. 
655 Fifteenth Street, N. W. 
Suite 300 
Washington, D.C. 20005 


Dear Sir: 

This is in response to your letter of November 15, 1989, on behalf 
of (Company A) requesting a binding ruling regarding the exemp- 
tion of certain used diecasting machines which your client contem- 
plates importing into the United States from the sanctions applied 
to products of the Toshiba Machine Company under Section 2443 of 
the Omnibus Trade and Competitiveness Act of 1988, P.L. 100-418. 
(“the Act”) 

The Act prohibits contracting with, and procurement of products 
and services from Toshiba Machine Company and Kongsberg Trad- 
ing Company by any department, agency, or instrumentality of the 
United States Government and further prohibits the importation of 
products produced by the companies with certain exceptions. The 
prohibitions are effective for three years beginning December 28, 
1988, by the authority of Executive Order No. 12661. 


Facts: 

According to your letter, your company wishes to import five used 
diecasting machines, varying in weight from 50 to 250 tons. One of 
the machines was manufactured by Sanjo Machinery Company 
(Sanjo). The other four machines were manufactured by Toshiba. 
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All five machines are used equipment and were originally pur- 
chased and used in Japan. (Company B) purchased the used diecast- 
ing machines from various used machine wholesalers in 1976, 1977, 
1978 and 1985, and used them for manufacturing purposes in Ja- 
pan. (Company B) now wishes to sell these machines to (Company C) 
a wholly-owned subsidiary incorporated in the United States, for 
importation into the United States and use in (Company C) US. 
plant. 

It is your position that the four Toshiba diecasting machines are 
exempt from sanctions against the Toshiba Machine Company be- 
cause they were purchased under contracts entered into and per- 
formed before June 30, 1987. The diecasting machine manufactured 
by Sanjo Machinery Co. is not subject to the sanctions because it 
was not manufactured by Toshiba. 


Law and Analysis: 

The interim regulations imposing import sanctions against the 
Toshiba Machine Company and Kongsberg Trading Company pro- 
hibit the importation into the United States of merchandise pro- 
duced by these companies for a period of three years. There are cer- 
tain exceptions to this prohibition, one of which is the allowance of 
contracts or other binding agreements entered into before June 30, 
1987. See Section 2443(b\(2A). These exceptions are intended to 
limit unnecessary hardship to U.S. industry and consumers as a re- 
sult of sanctions, while maintaining a general ban on products of 
the sanctioned party. See, 1988 U.S. Code Congressional & Adminis- 
trative News, at 1866. According to your letter, the five diecasting 
machines at issue were purchased by (Company B) from a used ma- 
chine broker, not from Toshiba. These sales occurred long before 
June 30, 1987. Therefore, you believe that they fall under this con- 
tract exception. 

The interim regulations define the term “contracts or other bind- 
ing agreements entered into before June 30, 1987,” at 19 CFR sec- 
tion 12.142(b) to include three different kinds of written obligations. 
Section 12.142(b\(1) describes written obligations which were en- 
tered before June 30, 1987, which are to be performed uncondition- 
ally on or after June 30, 1987, and which require delivery in the 
United States. Section 12.142(b\(2) describes written obligations for 
used products which were performed before June 30, 1987, and 
which may or may not have called for delivery in the United States. 
Section 12.142(b\3) describes agreements which called for the man- 
ufacture of products designed to a purchaser’s specifications and 
sold in the United States under the purchaser’s trademark, brand 
or name and for which a pattern of trade beginning before June 30, 
1987, can be established. 

It is your position that the second type of written obligation for 
used products covers (Company B) contracts for the purchase of 
used diecasting machines. See 12.142(b\(2). The contracts were per- 
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formed prior to June 30, 1987, and did not call for delivery in the 
United States. The products purchased under these contracts are 
used equipment which (Company B) now seeks to ship into the Unit- 
ed States to (Company C). 

You maintain that no punitive purpose whatsoever would be 
served by preventing (Company C) from importing used diecasting 
machines for which Toshiba was paid years ago. On the other hand, 
you argue that (Company C) would be subject to severe commercial 
loss. You believe that this is precisely the kind of adverse collateral 
impact which the Congress intended to prevent by creating excep- 
tions to the application of the sanctions. 

We disagree that (Company B) contracts fall under the contract 
exception. From the facts presented, the machines purchased under 
these contracts are used equipment which (Company B) now seeks 
to sell to its subsidiary. This sale would not be covered by the prior 
contracts written before 1987. You are now seeking to create a new 
contract with (Company C) which is a separate corporate entity and 
this is not permitted by the sanctions. The regulations permit the 
importation of used products imported by or for the primary user 
(in this case, (Company B)) which were covered by written obliga- 
tions performed before June 30, 1987. Used products contracted for 
after that date cannot be imported, unless their importation is per- 
mitted under another exception. The treatment of used products in 
the regulations carries out the intent of the statute: Section 2443 of 
the Multilateral Export Control Enhancement Amendments Act au- 
thorizes the President to impose a prohibition on the importation 
into the United States of all products produced by the sanctioned 
parties, which by implication includes used as well as new products. 
If the sanctions did not apply to used products, it is conceivable that 
a sanctioned firm could sell new articles to an importer with offices 
or operations located overseas, who, after only a minimal amount of 
use, could then import the now “used” item into the United States. 
It would be too easy for the sanctioned parties to circumvent the in- 
tended punitive impact of the sanctions. 

The exemption applies only to the primary user in the United 
States. (Company B) may use this exemption to import the ma- 
chines into the United States so long as (Company B) remains the 
primary user of the machines. We would consider a lease of the ma- 
chines to (Company C), (Company B’s) wholly-owned subsidiary, by 
(Company B) after importation to satisfy the requirement that the 
importer be the primary user. 

Your letter of April 6, 1990, asks whether a lease agreement 
could provide for a sale of the equipment at a time subsequent to 
the expiration of the prohibitions under the Act. You did not pro- 
vide a copy of the agreement. Without the contract, we cannot de- 
termine whether the delayed sale would violate the exemption from 
the sanction. 
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Holding: 

The diecasting machine purchased by (Company B) in 1985 was 
manufactured by Sanjo Machinery Company. Since Sanjo is not 
subject to the Toshiba sanctions, its products may enter the United 
States as would any other imported machinery. The diecasting ma- 
chines purchased by (Company B) and manufactured by Toshiba are 
subject to sanctions and may not enter the United States as 
proposed. 

However, (Company B) may import the machines into the United 
States so long as it is the primary user in the United States. A lease 
of the machines by (Company B) to its wholly-owned subsidiary, 
(Company C) would satisfy the primary user requirement. 


(C.S.D. 90-96) 


Classification: The applicability of subheading 9802.00.80, HTSUSA, 
to sausage casing to be imported from Finland. 


Date: June 6, 1990 
File: HQ 555499 
CLA-2 CO:R:C:V 555499 
Category: Classification 
Tariff No.: 9802.00.80 
Davp O. Exuiort, Esq. 
Barnes, RICHARDSON & COLBURN 
475 Park Avenue South 
New York, New York 10016 


Re: Applicability of partial duty exemption under HTSUS 
9802.00.80 to sausage casing formed by extruding xanthate cellulose 
solution over U.S.-origin paper; Assembly; Coating; C.J. Tower; Sig- 
ma; Carter. 


Dear Mr. EL.iort: 

This is in response to your letters of October 3, 1989, January 3, 
and May 2, 1990, on behalf of Vista International Packaging Inc., 
requesting a ruling on the applicability of subheading 9802.00.80, 
Harmonized Tariff Schedule of the United States (HTSUS), to sau- 
sage casing to be imported from Finland. Samples of the sausage 
casing, and photographs and slides of the cellulose ecnting were 
submitted for our consideration. 


Facts: 


Vista intends to ship U.S. manufactured special grade paper to 
Finland where the paper will be coated by OY Visko AB (Visko) 
with a xanthate cellulose solution which regenerates and hardens 
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into cellulose. The foreign operations to be performed in Finland 
consist of the following: 


(1) soaking cellulose material (wood in sheet form) in a sodi- 
um hydroxide solution in order to form an alkali cellulose 
compound; 

(2) removing excess water which leaves a cake-like material; 

(3) shredding the alkali cellulose cake; 

(4) allowing the shredded alkali cellulose cake to mature; 

(5) treating the matured alkali cellulose with carbon disulfide 
to form cellulose xanthate. 

(6) dissolving the cellulose xanthate in an aqueous sodium hy- 
droxide solution to form the xanthate cellulose solution. 

(7) forming a paper tube by twisting the U.S.-origin strip of 
paper, and continuously feeding the tube through the center of 
the extruder and inside the annular orifice; 

(8) spraying the xanthate cellulose solution onto the outer 
surface of continuously moving paper tube; 

(9) passing the xanthate cellulose penetrated paper tube 
through a series of acidic baths wherein the xanthate cellulose 
solution coagulates, and then regenerates into cellulose which 
forms the cons 

(10) passing the casing through a series of purifying baths to 
remove acid, sulphur and salts; : 

(11) passing the casing through a final bath of glycerin (the 
casing absorbs gylcerin which acts as a softener and 
humectant); 

(12) drying the casing by passing it through a dryer on rollers 
to remove excess water; and 

(13) collecting the casing on reels. 


The operations described in step nine take place within a period of 
seconds so that once the xanthate cellulose solution makes contact 
with the paper the xanthate cellulose solution hardens almost in- 
stantaneously. Visko estimates that the paper tube will move about 
two feet before the hardening process is completed. It is estimated 
by Visko that approximately 70% of the xanthate cellulose solution 
hardens on the exterior side, 10% hardens on the interior side, and 
20% hardens within the interstices of the individual strands of pa- 
per fiber in the paper tube. You state that the xanthate cellulose so- 
lution does not penetrate the fibers, as seen under a sufficiently 
magnified electron microscope. 

Upon completion of the above foreign operations the fibrous sau- 
sage casings will be imported into the U.S. 


Issue: 

Whether the U.S. special grade paper to be exported to Finland 
will qualify for the duty exemption available under HTSUS sub- 
heading 9802.00.80 when returned to the U.S. 
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Law and Analysis: 
HTSUS subheading 9802.00.80 provides a partial duty exemption 
for: 


[a}rticles assembled abroad in whole or in part of fabricated 
components, the product of the United States, which (a) were 
exported in condition ready for assembly without further 
fabrication, (b) have not lost their physical identity in such arti- 
cles by change in form, shape or otherwise, and (c) have not 
been advanced in value or improved in condition abroad except 
by being assembled and except by operations incidental to the 
assembly process such as cleaning, lubrication, and painting 


All three requirements of HTSUS subheading 9802.00.80 must be 
satisfied before a component may receive a duty allowance. An arti- 
cle entered under this tariff provision is subject to duty upon the 
full value of the imported assembled article, less the cost or value of 
such U.S. components, upon compliance with the documentary re- 
quirements of 10.24, Customs Regulations (19 CFR 10.24). 

Section 10.16(a), Customs Regulations (19 CFR 10.16(a)), provides 
that the assembly operation performed abroad may consist of any 
method used to join or fit together solid components, such as weld- 
ing, soldering, riveting, force fitting, gluing, laminating, sewing, or 
the use of fasteners. 

In C.J. Tower & Sons of Buffalo, Inc. v. United States, C.D. 3840, 
62 Cust. Ct. 643, 304 F. Supp. 1187 (1969), imported plastic film was 
composed of two plastic sheets—one Canadian polyethylene, the 
other U.S. polyester mylar—produced in Canada by an extrusion 
process which joined the foreign polyethylene, first made from pel- 
lets in a liquid form of high viscosity, to the U.S. mylar sheets, us- 
ing an adhesive or adhesive promoter. The court found that the in- 
volved process was nothing more or less than a combination of man- 
ufacturing and assembling processes, and that the process was a 
controlled operation which anticipated the transformation of the 
foreign liquid into a solid before completion of the process. There- 
fore, the operation provided in advance for the adhesion of two 
solids together in the final product and was an assembly of solids 
within the meaning of item 807.00, Tariff Schedules of the United 
States (TSUS) (the precursor to HTSUS subheading 9802.00.80). 

In Sigma Instruments, Inc. v. United States, 5 CIT 90, 565 F. 
Supp. 1036 (1983), affirmed, 2 CAFC 24, 724 F.2d 930 (1984), U.S. 
terminal pins were incorporated into header assemblies by a trans- 
fer molding operation, wherein the molding compound, exported in 
rope form, was transformed into a viscous state by heating before 
being joined to the terminal pins by solidifying around the pins in 
the mold cavity. The court determined that an allowance in duty 
should be made for the cost or value of the terminal pins under 
item 807.00, TSUS. 
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In Carter Footwear, Inc. v. United States, 11 CIT 554, 669 F. Supp. 
439 (1987), a cotton textile vamp portion of a footwear upper, pre- 
cut to exact shape and size in the U.S., was reinforced with a ther- 
moplastic applied to the toe area in a molten state to form a ‘box 
toe. As the thermoplastic solidified in a matter of seconds (the 
plastic does not remain in its incipient form) and displayed the sali- 
ent features of a solid, ie. elasticity, high viscosity, tensile 
strength, crystallinity and differential adhesion, the court was per- 
suaded that upon completion of the process there was a permanent 
union of two solids. Further evidence indicated that due to the 
higher viscosity and elasticity of the thermoplastic, it did not pene- 
trate or intermix with individual fibers of yarn, but because of the 
thermoplastics weight it sagged into the fabric and adhered to a 
portion of the surface. Moreover, the court distinguished the ther- 
moplastic from a liquid which would penetrate the interstices be- 
tween fiber, thoroughly wetting the entire fabric and create a wick- 
ing effect. 

In the instant case, we find that the process by which xanthate 
cellulose solution is applied to, and regenerates into a cellulose coat- 
ing on, the U.S. special grade paper does not constitute an accept- 
able assembly operation for purposes of HTSUS subheading 
9802.00.80. 

In support of your contention that a duty allowance should be 
granted for the U.S. paper, you rely on the above three cases decid- 
ed by the Court of International Trade, or its predecessor, which we 
believe are distinguishable from the facts in this case. In C.J. Tower, 
Canadian polyethylene in pellet form was heated and, in its molten 
state, applied to a solid U.S. polyester sheet with an adhesive or ad- 
hesive promoter holding the two plastic sheets together. The poly- 
ethylene cooled to solid form like the polyester film to which it was 
joined, although there was no intermixing of the sheets during the 
process due to the adhesive layer. In Sigma, a molding compound in 
rope form was heated and, in a transitory moiten state, forced into 
a mold where it solidified around the U.S. terminal pins, holding 
them in place. In Carter, a U.S. textile vamp component was rein- 
forced with plastic applied to the toe area to form a box toe. The 
plastic, which was initially in rod form, was applied while in a tran- 
sitory molten state after heating. Relying on testimony that solids 
may, in some cases, flow and still be distinquishable from liquids, 
the court indicated that the molten plastic was considered a solid. 

In regard to the instant case, we believe that the operation per- 
formed on the U.S. paper is essentially a coating operation. The 
xanthate cellulose solution is applied to the U.S. paper and, after 
the paper quickly passes through a series of acidic baths, the solu- 
tion coagulates and rapidly regenerates and solidifies into a cellu- 
lose casing. The xanthate cellulose solution will not coagulate until 
it passes through the acidic baths. Upon review by Headquarters 
Office of Laboratories and Scientific Services, it was determined 
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that the xanthate cellulose is an aqueous solution and, therefore, 
readily distinguishable from the transitory molten substances in 
C.J. Tower, Sigma, and Carter. 

Moreover, it was determined that the aqueous xanthate cellulose 
solution completely saturates the paper, thereby thoroughly enter- 
ing into the interstices between the paper fibers. As noted in your 
May 2, 1990, letter, after the xanthate solution is sprayed onto the 
outer surface of the paper tube, the solution passes through the pa- 
per and, upon soldification, 70% of the cellulose remains on the out- 
er surface, 20% remains within the paper’s interstices, and 10% re- 
mains on the inner surface of the tube. This is in contrast to the 
Carter case where the molten plastic, by virtue of its own weight, 
sagged into the fabric and minimally penetrated certain of the in- 
terstices of the top layer of the fabric. According to the Carter deci- 
sion, the defendant’s expert witness testified that, in contrast to the 
molten plastic, “* * * a liquid would penetrate the interstices be- 
tween the fibers of the yarn, thoroughly wetting the entire fabric 
* * *” It is clear that the cellulose solution in the instant case thor- 
oughly wets the entire paper. 

We recognize that, as was the case with the cotton fibers in Cart- 
er, the solution in the instant case does not actually seep into the 
paper fibers themselves since, if this were to occur, the fibers would 
dissolve or swell, essentially resulting in the destruction of the pa- 
per. However, we understand that while liquids, such as the solu- 
tion here, will saturate or thoroughly wet the interstices between 
paper fibers, they will not necessarily penetrate the fibers them- 
selves. Thus, we believe that the fact that the xanthate cellulose so- 
lution does not seep into the paper fibers is not controlling on the 
issue of whether the subject processing results in an acceptable as- 
sembly of two solids. 


Holding: 

From the information and samples presented, we conclude that 
the process by which xanthate cellulose solution regenerates into a 
cellulose coating on the special grade paper is not an acceptable as- 
sembly operation. Therefore, no allowance in duty may be made 
under HTSUS subheading 9802.00.80 for the cost or value of the 
U.S. special grade paper. 
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Classification: The eligibility of certain computer power supplies for 
duty-free treatment under GSP. 


Date: April 9, 1990 
File: HQ 555515 
CLA-2 CO:R:C:V 555515 DSN 
Category: Classification 
District Director oF CusToMs 
San Francisco, California 94126 


Re: Internal Advice Request No. 41/89; eligibility of certain power 
supplies for duty-free treatment under the GSP. 


Dear Sir: 

This is in reference to your memorandum of June 30, 1989, for- 
warding a request for internal advice dated April 27, 1989, from the 
Law Offices of George R. Tuttle, P.C., on behalf of Astec USA (HK), 
Limited, of Santa Clara, California. The issue presented concerns 
whether certain power supplies manufactured in Malaysia undergo 
a double substantial transformation, thereby permitting the cost or 
value of the constituent materials produced in Malaysia to be in- 
cluded in the 35% value-content requirement for purposes of the 
Generalized System of Preferences (GSP) (19 U.S.C. 2461-2466). An 
additional submission from counsel dated December 18, 1989, was 
forwarded directly to this office. 


Facts: 


According to counsel’s submissions, Astec USA (“importer”), is an 
importer and distributor of computer power supplies manufactured 
in the Far East, including Malaysia. The specific merchandise sub- 
ject to this request is Model AA14220-115, which is manufactured 
in Malaysia. A summary of the subassemblies contained in Model 
AA14220-115 are as follows: 


1. A large printed circuit board assembly (PCBA), which is 
manufactured in Malaysia by assembling various discrete com- 
ponents onto a printed circuit board (PCB) 

2. Three smaller PCBA’s are also inaasiioelacied in Malaysia. 

3. Various magnetics, such as transformers, coils, inductors, 
- manufactured in Malaysia from bobbins, wire, pins, and 

errite. 


After these subassemblies are manufactured, they are assembled 
with other components, including a fan, power switch, voltage select 
switch, receptacles, and connector cables. The final step in the pro- 
duction of the power supply involves the installation of the entire 
assembly into a metal chassis. 

The importer has two assembly plants in Malaysia. In the plant 
in Kuala Lumpur, the manufacturing process begins with the re- 
ceipt of various components which are placed in inventory for sub- 
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sequent assembly. These components are individually marked ac- 
cording to their identity. A transistor will be assembled onto a 
small, metal heatsink, and two rectifiers will be assembled to anoth- 
er heatsink. Three different sized PCB’s (one small, one medium, 
and one large) are individually assembled with various discrete 
components such as transformers, inductors, capacitors, resistors, 
and integrated circuits. The small PCB is assembled first and is 
then assembled onto the large PCB. The two heatsinks containing 
the transistor and rectifiers will be assembled onto the large PCB. 
The large PCB upon which the small PCB is mounted, and the me- 
dium sized PCB, undergo an initial electrical test before being in- 
stalled into a metal chassis. The function of the metal chassis is to 
prevent radiation from being emitted from the power supply, and, 
for safety reasons, to prevent electrical hazard. 

The magnetics, such as power transformers, inductors, and coils, 
are manufactured at a different facility located in Pekan, Malaysia. 
The operations performed at this facility are as follows: 


1. Bobbins, wire, and pins are placed into inventory. 

2. Ferrite is received and ground to specifications, after 
which the ground ferrites are matched. 

3. Pins are inserted into bobbins which are then placed on 
the winding machine and terminated on the pins. 

4. Wire is wound around the bobbins to form the windings. 

5. The ends of the pins are dip-soldered. 

6. The wire winding is assembled with ferrite cores and then 
the assembly is subjected to an inductance test. 

7. The assembly is varnished, baked and dried. 

8. The leads of the transformer are dip-soldered again to en- 
sure a good contact. 

9. The baked assembly undergoes computerized automated 
testing and quality control inspection before being packed for 
shipment to the plant in Kuala Lumpur, Malaysia. 


At the Kuala Lumpur facility, the PCBA’s, magnetics, and cer- 
tain accessories, such as a fan, power switch, voltage select switch, 
receptacles, and connector cables, are assembled to the metal chas- 
sis. The completed assembly is then subjected to four separate tests, 
which consist of electrical testing, temperature cycling, burn-in, and 
final testing. 


Issue: 


Whether the PCBA’s and magnetics produced in Malaysia qualify 
as substantially transformed constituent materials of the power 
supplies, thereby enabling the cost or value of these materials to be 
rene toward the 35% value-content requirement for purposes of 
the GSP. 
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Law and Analysis: 


Under the GSP, eligible products of a designated beneficiary de- 
veloping country (BDC) which are imported directly into the U.S. 
qualify for duty-free treatment if the sum of the cost or value of the 
constituent materials produced in the BDC, plus the direct costs in- 
volved in processing the eligible article in the BDC, is at least 35% 
of the article’s appraised value at the time of its entry into the U.S. 
See 19 U.S.C. 2463. 

The cost or value of materials which are imported into the BDC 
to be used in the production of the article, as here, may be included 
in the 35% value-content computation only if the imported materi- 
als undergo a double substantial transformation in the BDC. That 
is, the non-Malaysian components must be substantially trans- 
formed in Malaysia into a new and different intermediate article of 
commerce, which is then used in Malaysia in the production of the 
final imported article—the power supplies. See 19 CFR 10.177(a). 

The test for determining whether a substantial transformation 
has occurred is whether an article emerges from the process with a 
new name, character or use, different from that possessed by the ar- 
ticle prior to processing. See Texas Instruments Inc., v. United 
States, 69 CCPA 152,681 F.2d 778 (1982). 

We have previously held in Headquarters Ruling Letter 554850 of 
September 10, 1988, that the process of incorporating a large num- 
ber of discrete components onto a PCB was sufficiently complex to 
result in a substantial transformation of the parts making up the 
PCB subassembly. We stated that the production of the subassem- 
bly involved substantial operations (cutting, mounting, soldering 
and quality control testing), which increased the components’ value 
and endowed them with new attributes, transforming them into an 
article with its own distinct commercial identity. In addition, we 
held that the subsequent assembly of the PCB subassembly with 
other parts to crete a land mobile radio or a radar detector consti- 
tuted a second substantial transformation, resulting in a finished 
product with a distinct name, character, and use. Therefore, we con- 
cluded that the cost or value of the PCB subassembly could be 
counted toward the GSP 35% requirement. 

Similarly, in C.S.D. 89-118, 23 Cust. Bull. —— (1989) (555045/ 
555126), we held that PCBA’s manufactured in Mexico from numer- 
ous components parts and subsequently assembled with a base, cov- 
er, and power supply to create the final article (cable television dis- 
tribution equipment) were substantially transformed constituent 
materials of the cable television equipment for GSP purposes. See 
also Headquarters Ruling Letters 555206 dated March 10, 1989, and 
047150 dated January 18, 1977, and C.S.D. 85-25, 19 Cust. Bull. 544 
(1985) (071827). 

Consistent with the above-cited rulings, we find in regard to the 
instant case that the manufacture in Malaysia of the magnetics 
(e.g., transformers, inductors, and coils) and the PCBA’s constitutes 
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a substantial transformation of the parts making up these subas- 
semblies. The numerous separate component parts imported into 
Malaysia acquire new attributes, and the magnetics and the 
PCBA’s differ in character and use from the component parts from 
which they are produced. The production of the magnetics and 
PCB’s involve substantial operations (cutting, shaping, winding, tin- 
ning, soldering and quality control testing), which increases the 
components’ value and endows them with new qualities which 
transform them into articles with distinct new commercial 
identities. 

A second substantial transformation results when the magnetics 
and PCB’s are assembled with certain other parts (fan, power 
switch, voltage select switch, receptacles, connector cables, and met- 
al chassis) to create the final article—the Model AA14220-115 pow- 
er supply. The assembly of the constituent materials (the magnetics 
and PCBA’s) with other component parts changes the character of 
the constituent materials and results in a finished product which is 
recognized as a new and different article of commerce with a dis- 
tinct name, character and use. 

Moreover, the assembly process involves a large number of com- 
ponents and a significant number of different operations, requires a 
relatively significant period of time as well as skill, attention to de- 
tail, and quality control. The production of the power supplies clear- 
ly results in a significant economic benefit to the BDC from the 
standpoint of both the value added to each component part and the 
overall employment generated by the operations. 

Holding: 

Based on the above analysis, the cost or value of the constituent 
materials produced in Malaysia (the magnetics and PCBA’s) may be 
included for purposes of satisfying the 35% value-content require- 
ment under the GSP. 





(C.S.D. 90-98) 


Classification: The applicability of subheading 9802.00.80, HTSUSA, 
to a prestressed concrete pile, complete with a steel driving tip, 
imported from Canada. 


Date: June 4, 1990 

File: HQ 555579 

CLA-2 CO:R:C:V 555579 LS 
Category: Classification 
Tariff No: 9802.00.80 


Mr. Ep SEBASTIAN 

PURCHASING SUPERVISOR 

Con-Force Structures LIMITED 

P.O. Box 9520 

Vancouver, British Columbia V6B 4G3 
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Re: Applicability of partial duty exemption under subheading 
9802.00.80, HTSUS, to a prestressed concrete pile, complete with a 
steel driving tip, imported from Canada. 


Dear Mr. SEBASTIAN: 

This is in response to your letters of January 17, 1990, and April 
4, 1990, supplemented by your memorandum of May 8, 1990, re- 
questing a ruling on the applicability of subheading 9802.00.80, 
Harmonized Tariff Schedule of the United States (HTSUS), to a pre- 
stressed concrete pile, complete with a steel driving tip, to be im- 
ported from Canada. Photographs of the components and diagrams 
of the product were submitted. 


Facts: 


According to the information provided in your letters and in a 
telephone conversation with a member of my staff, Traylor Broth- 
ers, Inc. of Olympia, Washington, supplies the following U.S. origin 
components to you, free of charge, for assembly in Canada: (1) an 
embeddment consisting of an octagonal plate with eight reinforcing 
bars (rebars) and a ring, all of carbon steel; and (2) an attachment 
consisting of an H-Pile section with a cutting point; and (3) two de- 
flector plates. The following operations occur in Canada. First, the 
embeddment is cast into a prestressed concrete pile by filling it 
with Canadian-origin concrete using a mold. When the concrete 
hardens, the octagonal plate is left exposed. Next, the attachment is 
welded to the embeddment at the point where the octagonal plate is 
exposed from the concrete. Finally, the deflector plates will be 
welded to the H-Pile section. The resulting prestressed concrete 
pile, complete with a steel driving tip, is then shipped to Traylor 
Brothers, Inc. in the U.S. 


Issue: 

Whether the prestressed concrete pile, complete with a steel driv- 
ing tip, will qualify for the partial duty exemption under subhead- 
ing 9802.00.80, HTSUS, when imported into the US. 


Law and Analysis: 


Subheading 9802.00.80, HTSUS, provides a partial duty exemp- 
tion for: 


[a]rticles assembled abroad in whole or in part of fabricated 
components, the product of the United States, which (a) were 
exported in condition ready for assembly without further 
fabrication, (b) have not lost their physical i ae in such arti- 
cles by change in form, shape or otherwise, and (c) have not 
been advanced in value or improved in condition abroad except 
by being assembled and except by operations incidental to the 
assembly process such as cleaning, lubricating and painting. 


All three requirements of subheading 9802.00.80, HTSUS, must be 
satisfied before a component may receive a duty allowance. An arti- 
cle entered under subheading 9802.00.80, HTSUS, is subject to duty 
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upon the full value of the imported assembled article less the cost 
or value of the U.S. components, upon compliance with the docu- 
mentary requirements of section 10.24 of the Customs Regulations 
(19 CFR 10.24). 
Section 10.16(a), Customs Regulations (19 CFR 10.16(a)), provides, 
in part, that: 
The assembly operations performed abroad may consist of any 
method used to join or fit together solid components, such as 
welding, soldering, riveting, force fitting, gluing, laminating, 
sewing, or the use of fasteners, and may be preceded, accompa- 
nied, or followed by operations incidental to the assembly as il- 
lustrated in paragraph (b) of this section. 


We find that the filling of the embeddment with concrete consti- 
tutes an acceptable subassembly since it results in the permanent 
joinder of the concrete with the embeddment. See Headquarters 
Ruling Letter (HRL) 555580, dated April 2, 1990 (joinder of concrete 
with a metal cylinder by pouring concrete into the metal cylinder in 
a mold, vibrating the mold to expel air, curing the concrete at room 
temperature, and removing the resulting guide shoe constitutes an 
acceptable assembly operation for purposes of subheading 
9802.00.80, HTSUS). 

The next assembly operation consists of welding the attachment 
to the embeddment at the point where the octagonal plate is ex- 
posed from the concrete. Welding is specifically enumerated in 19 
CFR 10.16(a) as one of the acceptable methods of assembly. The fi- 
nal step of welding the deflector plates to the H-Pile section also 
constitutes an acceptable assembly operation. 

Holding: 

Assuming that there are no other processes involved before, dur- 
ing, or after the assemblies other than those described herein, we 
find that the prestressed concrete pile, complete with a steel driving 
tip, will be eligible for the partial duty exemption under subheading 
9802.00.80, HTSUS, when imported into the U.S., upon compliance 
with the documentary requirements of 19 CFR 10.24. An allowance 
in duty is permitted for the value of the U.S. components, consisting 
of the embeddment, attachment, and two deflector plates. No allow- 
ance is permitted for the cost or value of the concrete which is of 
Canadian origin. 











U.S. CUSTOMS SERVICE 
(C.S.D. 90-99) 


Marking: The proper procedures for the redelivery of merchandise 
found not legally marked with the country of origin. 


Date: June 28, 1990 
File: HQ 732043 
MAR 2-05 CO:R:C:V 732043 LR 
Category: Marking 
ASSISTANT REGIONAL COMMISSIONER, OPERATIONS 
New York Region 


Re: Redelivery of merchandise found not legally marked with the 
country of origin. 


Dear Sir: 

This is in response to your memorandum dated December 27, 
1988 (ENF-1-0:C:O DC), regarding the proper procedures to be fol- 
lowed after merchandise is found not legally marked with the coun- 
try of origin after examination of a sample supplied more than 30 
days after the date of entry. We regret the delay in responding. 


Facts: 


You indicate that under current operational procedures, instead 
of performing a cursory examination of every shipment of imported 
merchandise, Customs often uses the selectivity module in ACS to 
identify shipments for examination that will yield the most positive 
results. Approximately 85 percent of all cargo is released as “gener- 
al” examination, i.e., without physical examination. 

As a result, an increasing number of marking violations are being 
discovered upon receipt and review of samples which have been re- 
quested by the import specialist and received directly from the im- 
porter. By the time the sample is received, more than 30 days may 
have elapsed since the date of entry. 


Issue: 


If merchandise previously released from Customs custody is de- 
termined to be not legally marked after the examination of a repre- 
sentative sample furnished by the importer in response to a request 
for a sample, may Customs demand redelivery of the merchandise 
pursuant to sections 134.3(b\2) and 134.51(a), Customs Regulations 
(19 CFR 143.3(bX2) and 134.51(a))? 


Law and Analysis: 


Part 151, Customs Regulations (19 CFR Part 151), sets forth gen- 
eral provisions governing the examination and sampling of import- 
ed merchandise. With regard to examination, the district director is 
required to examine such packages or quantities of merchandise as 
he deems necessary for the determination of duties and for compli- 
ance with the Customs laws and any other laws enforced by the 
Customs Service (section 151.1, Customs Regulations (19 CFR 














18 CUSTOMS BULLETIN AND DECISIONS, VOL. 24, NO. 36, SEPTEMBER 5, 1990 


151.1)). Although the regulations specify minimum quantities to be 
examined, at ports of entry specifically designated by the Commis- 
sioner of Customs, the district director is authorized to release, 
without examination, merchandise of a character which the district 
director has determined need not be examined in every instance to 
ensure the protection of the revenue and compliance with the Cus- 
toms laws and any other laws enforced by the Customs Service (sec- 
tion 151.2(aX2), Customs Regulations (19 CFR 151.2(a\(2)). 

When necessary, the district director may obtain sarnples of mer- 
chandise for appraisement, classification, or other official purposes 
(section 151.10, Customs Regulations (19 CFR 151.10)). If samples of 
merchandise which has been released from Customs custody are re- 
quired, the district director shall send the importer a written re- 
quest to submit the necessary samples (section 151.11, Customs Reg- 
ulations (19 CFR 151.11)). 

The issue here concerns the proper procedures to be followed 
when the Customs Service releases merchandise without examina- 
tion and later receives a sample pursuant to 19 CFR 151.11 which is 
not properly marked as to country of origin in violation of section 
304, Tariff Act of 1930, as amended (19 U.S.C. 1304). 

The regulations implementing 19 U.S.C. 1304, including the con- 
sequences and procedures to be followed when articles are not legal- 
ly marked, are set forth in Part 134, Customs Regulations (19 CFR 
Part 134). Section 134.5l(a), Customs Regulations (19 CFR 
134.51(a)), provides that when articles or containers are found upon 
examination not to be legally marked, the district director shall no- 
tify the importer on Customs Form (CF) 4647 to arrange with the 
district director’s office to properly mark the article or container, or 
to return all released articles to Customs custody for marking, ex- 
portation, or destruction (emphasis added). 

Section 134.3(b), Customs Regulations (19 CFR 134.3(b)), further 
provides that: 

The district director may demand redelivery to Customs custo- 
dy of any article (or its container) previously released which is 
found to be not marked legally with its country of origin for the 
purpose of requiring the article (or its container) to be properly 
marked. A demand for redelivery shall be made, as required 
are section 141.113(a) of this chapter, not later than 30 days 
after— 


(1) the date of entry, in the case of merchandise examined 
in public stores and places of arrival, such as docks, wharfs, 
or piers; or 

(2) The date of examination, in the case of merchandise ex- 
amined at the importer’s premises or such other appropria- 
tian ore as determined by the district director (emphasis 
a ; 
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The question to be decided is whether or not an examination of 
samples requested by Customs pursuant to 19 CFR 151.11 consti- 
tutes an “examination” within the meaning of 19 CFR 134.3(bX2) or 
19 CFR 134.5l(a). For the reasons indicated below, we find that it 
does. 

There is nothing in either the language of 19 CFR 134.3(bX(2) or 
134.51(a) which precludes the examination from occurring at Cus- 
toms premises after the release of goods from Customs custody. 
Both provisions essentially provide that merchandise which is de- 
termined to be not legally marked upon examination shall be sub- 
ject to a demand for redelivery so that the goods may be properly 
marked. The examination which is performed, whether it is at the 
time of entry prior to the release of the goods, or after the release of 
the goods as a result of a request for samples made pursuant to 19 
CFR 151.11, is to ensure compliance with the Customs laws; one of 
which is 19 U.S.C. 1304. In either case, the regulations should be in- 
terpreted in a manner which will facilitate compliance with 19 
U.S.C. 1304. In our opinion, an interpretation which allows for the 
issuance of a CF 4647 accomplishes this objective by affording the 
importer an opportunity to properly mark the goods, or return the 
goods to Customs for marking, exportation or destruction. 

This interpretation also takes into account current operational 
procedures set forth in 19 CFR 151.2(aX2) which allow for the re- 
lease of merchandise without physical examination, with examina- 
tion occurring after release by the import specialist, if deemed nec- 
essary. If the issuance of a CF 4647 were precluded in these in- 
stances, merchandise that was not marked as required by 19 U.S.C. 
1304 would be permitted to enter the commerce of the U'S. 

Finally, an interpretation which permits the issuance of a CF 
4647 no later than 30 days from the examination of the sample re- 
quested by Customs does not place an unreasonable burden on the 
importer. As indicated above, 19 CFR 151.11 authorizes the district 
director to send the importer a written request to submit samples of 
merchandise which has been released from Customs custody. If the 
request to furnish samples is not promptly complied with, this pro- 
vision authorizes the district director to demand redelivery of the 
merchandise. We are of the opinion that the same remedy should be 
available to Customs when the samples actually furnished are not 
marked in accordance with 19 U.S.C. 1304. It does not create an un- 
reasonable burden on the importer to hold the merchandise for an 
additional 30 days after furnishing the samples to Customs. 

Based on the above considerations, we find that an examination 
of representative samples required by Customs pursuant to 19 CFR 
151.11 constitutes an “examination” within the meaning of 19 CFR 
134.3(bX2) and 19 CFR 134.51(a). Accordingly, the district director 
may demand redelivery of any article which is found to be not 
marked legally with its country of origin, not later than 30 days af- 
ter the date of such examination. 
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Notwithstanding this conclusion, the entry bond wil! not be good 
to enforce the demand for redelivery unless a conditional release 
period is established at the time the goods are released. Section 
113.62, Customs Regulations (19 CFR 113.62), which sets forth the 
conditions for a basic importation and entry bond, provides that a 
demand for redelivery for goods that are not legally marked will be 
made no later than 30 days after the date that the merchandise was 
released or 30 days after the end of the conditional release period 
(whichever is later). This provision would prevent Customs from en- 
forcing a demand for redelivery issued over 30 days after the date 
that the merchandise was released unless a conditional release peri- 
od is established. 

For purposes of 19 CFR 113.62(d), we consider a request for a 
sample on a Customs Form (CF) 28, Request for Information, or oth- 
er appropriate form issued by Customs no later than 30 days after 
the date the merchandise is released, to establish a conditional re- 
lease period. The beginning of the conditional release period is the 
date the CF 28 is issued; the end of the conditional release period is 
the date Customs receives the sample. If it is determined that the 
sample is not legally marked, a demand for redelivery must be 
made no later than 30 days after the end of the conditional release 
period, i.e., 30 days after the receipt of the sample by Customs. The 
CF 28 should specify that the merchandise by the entry is condition- 
ally released until the sample is submitted. The CF 28 should also 
specify that the sample must be submitted within 30 days of the is- 
suance the notice. If a sample is not provided within the 30-day pe- 
riod, a demand for redelivery may be made pursuant to 19 CFR 
141.113(c). A CF 28 requesting a sample issued over 30 days after 
the date the merchandise is released will not establish a conditional 
release period. Therefore, even though the sample provided is not 
legally marked or a sample is not provided at all, the entry bond 
will not be available to enforce a demand for redelivery. However, if 
the entry has not yet been liquidated, marking duties shall be 
assessed. 

Holding: 

An examination of representative samples required by Customs 
pursuant to 19 CFR 151.11 constitutes an “examination” within the 
meaning of 19 CFR 134.3(b\2) or 19 CFR 134.51(a). Accordingly, as 
long as a conditional release period is established by the issuance of 
a CF 28 requesting a sample no later than 30 days after the mer- 
chandise is released, the district director may demand redelivery of 
any article which is found to be not marked legally with its country 
of origin, not later than 30 days after the receipt of the sample. 
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(C.S.D. 90-100) 


Copyright: Infringement, computer motherboards, IBM Personal 
Computer XT BIOS. 


Date: May 31, 1990 
File: HQ 732376 
TRA-3 CO:R:P IPR 732376 SO 
Category: Trademark, copyright and patent 
District Director oF CusToMs 
AIR TRANSPORTATION DIVISION 
5758 West Century Boulevard, IST 41 
Los Angeles International Airport 
Los Angeles, California 90045 


Re: Copyright Infringement—IBM Personal Computer XT BIOS Hg. 
Issuance No. 84-09, Effective February 22, 1984—IBM Corp. Regis- 
tration No. TX 1-178-233, published March 7, 1983—Entry No. 
515-2012678-3 of 11/14/88. 


Dear Sirs: 

Your transmittal of May 5, 1989, requested a Headquarters deci- 
sion pursuant to section 133.43(c\1), Customs Regulations (19 CFR 
133.43(c\1)), concerning infringement of the above referenced copy- 
right recordation. We regret the delay in responding. 


Facts: 


A shipment of 200 ST-12 computer motherboards, manufactured 
in Hong Kong, arrived at Los Angeles consigned to China Products 
Trade Center. The shipment was detained by Customs on suspicion 
of copyright infringement of registration No. TX 1-178-233 for the 
1501512 IBM Personal Computer XT Basic Input Output System 
(XT BIOS). IBM posted the required surety bond and submitted a le- 
gal brief in support of their demand that the imported 
motherboards, containing the JUKO ST BIOS V2.20, be excluded 
from entry into the U.S. The importer’s claim of non-infringement 
is based on a letter from the vendor giving assurance that they are 
acting on behalf of NEL Electronics Limited, the owner of the copy- 
right for an original computer program known as the JUKO BIOS. 
The vendor stated that they are taking the necessary steps to regis- 
ter this work at the U.S. Copyright Office. The file was sent to 
Headquarters for decision. 


Issue: 


Would the motherboards imported by China Products Trade 
Center infringe the copyright of IBM Corporation for the XT BIOS? 


Law and Analysis: 

The basic test for determining whether there has been an in- 
fringement of copyright is whether substantial similarity exists be- 
tween two works. The appropriate test for determining whether 
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substantial similarity is present is whether an average lay observer 
would recognize the alleged copy as having been appropriated from 
the copyrighted work, Ideal Toy Corp. v. Fab-Lu Ltd., 360 F.2d 1022 
(1966). The substantial similarity test was developed in order to bar 
a potential infringer from producing a supposedly new and different 
work by deliberately making trivial or insignificant variations in 
specific features of the copyrighted work. 

Two steps are involved in the test for infringement. There must 
be access to the copyrighted work and substantial similarity not on- 
ly of the general ideas but the expression of those ideas as well. The 
Customs Laboratory found that the sample XT type motherboard 
they examined contains 17.36% IBM XT BIOS in place and 32.61% 
IBM XT BIOS overall and displays the following message: “JUKO 
ST BIOS VER 2.20 COPYRIGHT 1988 JUKO ELECTRONICS IN- 
DUSTRIAL CO. LTD.” 

IBM submitted an analysis from Mark P. Kahler, Attorney, IBM 
Intellectual Property Law Department located in Boca Raton, Flori- 
da. The Department has responsibility for all intellectual property 
law matters relating to IBM products, including the IBM Personal 
Computer family of products. Dr. David J. Bradley, an IBM employ- 
ee, personally authored the majority of the routines or modules in 
the IBM PC BIOS. The IBM XT BIOS is a derivative work generat- 
ed from the original IBM PC BIOS. Dr. Bradley managed the team 
of programmers who adapted the original IBM PC BIOS for use 
with the IBM Personal Computer XT. 

One can effectively copy IBM’s XT BIOS without copying the ac- 
tual addresses or order of the modules. That was particularly true 
in the creation of the IBM BIOS, whose individual routines or mod- 
ules contain many arbitrary and unique design choices. In some 
cases, the JUKO BIOS includes an arbitrarily changed order of a 
particular sequence of instructions, where to change the order 
would not affect the execution of the program. The instructions 
themselves remain intact. Thus, while these equivalent instructions 
appear to be different, they are really not. 

Mr. Kahler provided a detailed side-by-side comparison of the 
IBM object code and the JUKO object code, along with the “disas- 
sembled source code” obtained for each major module, to demon- 
strate the very significant similarities between the JUKO BIOS and 
the IBM XT BIOS. The DISKETTE I/O MODULE of the IBM XT 
BIOS contains 419 instructions, 265 or 63% of which are copied in 
the JUKO BIOS, 31% verbatim, and another 32% by the use of 
equivalent statements. Information on other modules follows: 


IBM module edna Frees copied Percent ¢ equivalent 
KeyboarrdI/O 3127. 31 31 
Bootstrap 21 29 38 
Print screen 70 41 34 


imer I/O 40 46 
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In view of the overwhelming similarity between many of the mod- 
ules or routines of the JUKO BIOS and the IBM XT BIOS, Mr. Kah- 
ler could only conclude that the JUKO BIOS was not created inde- 
pendently, but rather major portions of the IBM XT BIOS were 
copied. 

The IBM Personal Computer XT was announced and shipments 
to customers began in March of 1983. The date of first publication 
shown on the IBM copyright registration for the 1501512 IBM Per- 
sonal Computer XT BIOS is March 7, 1983. It is evident that the 
party that manufactured the imported motherboard in Hong Kong 
had ample opportunity to analyze the copyrighted work. Even with- 
out direct evidence of access to the copyrighted work, the substan- 
tial similarity between the works is so striking as to preclude the 
possibility that the works were arrived at independently. The differ- 
ences noted appear to us to constitute a deliberate attempt to make 
minor variations in the imported item while preserving the same 
functions of the IBM copyright protected program. 

The importer has denied infringement, having relied on the letter 
from the vendor referred to above to establish noninfringement. 
The fact that the vendor is acting for an alleged copyright owner 
who is seeking a U.S. registration for the JUKO BIOS found on the 
imported motherboards is not significant in a case where Customs 
has determined that the article infringes an IBM copyright registra- 
tion (C.S.D. 86-23). 

Section 602(b) of the Copyright Law (17 U.S.C. 602(b)) provides 
that, “In a case where the making of the copies or phonorecords 
would have constituted an infringement of copyright if this title 
had been applicable, their importation is prohibited.” Section 603(c) 
of the Copyright Law (17 U.S.C. 603(c)) provides that, “Articles im- 
ported in violation of the importation prohibitions of this title are 
subject to seizure and forfeiture in the same manner as property 
imported in violation of the Customs revenue laws. Forfeited arti- 
cles shall be destroyed as directed by the Secretary of the Treasury 
or the court, as the case may be; however, the articles may be re- 
turned to the country of export whenever it is shown to the satisfac- 
tion of the Secretary of the Treasury that the importer has no rea- 
sonable grounds for believing that his or her acts constituted a vio- 
lation of law.” 

Holding: 

We are of the opinion that the JUKO BIOS ROM’s on the import- 
ed motherboards infringe the rights of the copyright owner, and 
they are subject to seizure and forfeiture (17 U.S.C. 603); the 
motherboards are considered to be transporting computer merchan- 
dise and are subject to seizure and forfeiture under 19 U.S.C. 
1595a(a). However, the district director may allow the return of the 
imported articles to the country of export whenever he is satisfied 
that the importer had no reasonable grounds for believing that his 
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act (of importing the infringing articles) constitute a violation of 
law (19 CFR 133.47). The bond of the copyright owner shall be re- 
turned. Copies of this decision may be furnished to all interested 


parties. 
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Marking: Country of origin marking of surgical instruments. 


Date: June 6, 1990 
File: HQ 732615 
MAR-2-05 CO:R:C:V 732615 RSD 
Category: Marking 
Rosert E. Rucceri, Esq. 
Rocer & WELLS 
1737 H Street, N.W. 
Washington, D.C. 20006 


Re: Country of origin marking of surgical instruments. 


Dear Mr. Rucceri: 

This is in response to your letter dated July 28, 1989, and subse- 
quent correspondence in which you seek a ruling concerning the 
country of origin marking of surgical instruments. You are seeking 
confirmation that the countries of origin for the surgical instru- 
ments imported by your client are Pakistan and Hungary. In your 
subsequent correspondence dated April 12, 1990, you ask whether 
the marking “German Stainless—Made in Pakistan” would be 
acceptable. 


Facts: 


Your client is a nationwide distributor of imported surgical in- 
struments used in hospitals. The surgical instruments are hemo- 
stats (clamplike instruments used in surgery) and surgical scissors. 
In order to illustrate the manufacturing process of the surgical in- 
struments, your client has submitted a ring containing physical 
samples of the eight stages of the hemostat’s production. 

The first three stages of production are done in West Germany. In 
West Germany, strip stainless steel is cut to rough size and forged. 
The raw forging, with trim removed, is then exported to Pakistan. 
The next 6 processing steps are completed in Pakistan. In Pakistan, 
the raw forging is milled. The ratchet, teeth, inside rings, and 
boxlock are milled on a milling machine. Male and female forgings 
are made and the male is inserted into the female part and the box 
pressed closed. A hold is drilled through the boxlock and joined by a 
pin or rivet. The instrument’s shape is refined on a grinding wheel. 
The instrument is adjusted so the teeth mesh properly, and is 
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straightened and aligned by an instrument maker using a hammer. 
The instrument is heat hardened and tumbled in an abrasive medi- 
um to further refine the finish of its surface. The hemostat is hand 
polished on a wheel and finally adjusted. The instrument is slightly 
blasted using sand or glass beads to create a non-glare surface. The 
final step is to polish or use a buffing wheel to produce a mirror like 
finish. 

The scissors which your client imports, are made in the same 
manner, except that the forgings are sent from Germany to Hunga- 
ry rather than Pakistan, for processing and then returned to Ger- 
many for export to the United States. 

The value of the hemostat forging as it leaves Germany ranges 
from $1.25 to $1.30 for the small sizes and up to about $2.40 for the 
larger sizes. The value of the finished hemostat as it leaves Paki- 
stan ranges from $4.00 to $9.50. The value of stainless steel forging 
for the surgical scissors as it leaves Germany ranges from $1.50 to 
$2.00. The value of the scissors as it leaves Hungary, where it is 
processed, ranges from $6.00 to $11.00. 

In a subsequent letter dated April 12, 1990, you indicated that 
your client wants to mark the surgical instruments on one leg (the 
clamping portion of the hemostat and cutting portion of the scis- 
sors) “German Stainless” and on the other leg “Made in Pakistan” 
or alternatively “Made in Hungary.” 


Law and Analysis: 

Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), 
provides that, unless excepted, every article of foreign origin im- 
ported into the U.S. shall be marked in a conspicuous place as legi- 
bly, indelibly, and permanently as the nature of the article (or 
container) will permit, in such a manner as to indicate to the ulti- 
mate purchaser in the U.S. the English name of the country of ori- 
gin of the article. Congressional intent in enacting 19 U.S.C. 1304 
was that the ultimate purchaser should be able to know by an in- 
spection of the marking on the imported goods the country of which 
the goods is the product. “The evident purpose is to mark the goods 
so that at the time of purchase the ultimate purchaser may, by 
knowing where the goods were produced, be able to buy or refuse to 
buy them, if such marking shoud influence his will.” United States 
v. Friedlaender & Co., 27 C.C.P.A. 297 at 302 (1940). 

Part 134, Customs Regulations (19 CFR Part 134), implements the 
country of origin marking requirements and exceptions of 19 U.S.C. 
1304. Section 134.1(b), Customs Regulations (19 CFR 134.1(b)), de- 
fines “country of origin” as the country of manufacture, production 
or growth of any article of foreign origin entering the U.S. Further 
work or material added to an article in another country must effect 
a substantial transformation in order to render such other country 
the “country of origin” within the meaning of the marking laws 
and regulations. The case of U.S. v. Gibson-Thomsen Co., Inc., 27 
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C.C.P.A. 267 (C.A.D. 98) (1940), provides that an article used in 
manufacture which results in an article having a name, character, 
or use differing from that of the constituent article will be consid- 
ered substantially transformed. 

Customs has ruled on several occasions on whether the processing 
of forged blanks into finished or semifinished instruments is a sub- 
stantial transformation. In determining whether there is a substan- 
tial transformation, Customs has looked at the specific processing 
operations. In HRL 055703 (September 24, 1979), Customs ruled 
that a German forging sent to Malaysia for milling and machining, 
including widening the holes for joining matching pieces, machin- 
ing small ridges for locking or gripping and machining to define the 
edges and surfaces, was substantially transformed into a surgical 
instrument whose country of origin was Malaysia. In HRL 553197 
(February 11, 1985), Customs determined that the machining of 
forged blanks in the U.S., consisting of deburring, milling, assembly 
and riveting constituted a substantial transformation. In that same 
ruling we found that the subsequent rough polishing, hand shaping 
and curving, heat treatment and final polishing of the instruments 
in Pakistan was not a substantial transformation. 

Recently, Customs ruled in HQ 732844, February 12, 1990, that 
surgical instruments which are quite similar to those involved in 
this case were substantially transformed when they were processed 
in Pakistan. In that ruling, we noted that while the U.S. made forg- 
ings resemble the size and shape of the finished articles, they are 
not yet machined to their actual dimensions and lack the essential 
characteristics such as the capacities to grip, close, lock in place and 
to be adjusted. Without the machining, bending, cutting, riveting, 
assembly and polishing operations which were performed in Paki- 
stan, the articles cannot be used as surgical instruments and do not 
have the characteristics thereof. Customs concluded that for pur- 
poses of 19 U.S.C. 1304, the country of origin of the surgical instru- 
ments was Pakistan. 

Similarly in this case, the raw forgings produced in West Germa- 
ny, do not possess the essential characteristics of surgical instru- 
ments. The milling and the intricate series of cuts that create the 
ratchet, teeth, inside rings and boxlock are extensive operations. 
The machining, milling, heat treating, polishing, and other signifi- 
cant amount of processing done in Pakistan or Hungary results in 
articles that have new and different characteristics and give the 
surgical instruments their basic character. With guidance from our 
previous decisions, we find that the extensive processing done in ei- 
ther Pakistan or Hungary which refines crude raw forgings into fin- 
ished surgical instruments capable of being used by hospitals consti- 
tutes a substantial transformation. In addition, the extensive value 
added by processing done in Pakistan or Hungary supports this con- 
clusion. Therefore, for purposes of 19 U.S.C. 1304, the country of or- 
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igin of the hemostats is Pakistan and the country of origin of the 
surgical scissors is Hungary. 

With respect to the proposed marking of the surgical instruments 
“German Stainless” on one leg and marking on the other leg of the 
instrument “Made in Pakistan” or “Made in Hungary,” we find 
that is acceptable so long as the requirements of section 134.46, 
Customs Regulations (19 CFR 134.46), ar met. This section requires 
that when the name of any city or locality in the U.S., or the name 
of any foreign country or locality other than the name of the coun- 
try or locality in which the article was manufactured or produced, 
appear on an imported article or its container, there shall appear, 
legibly and permanently, in close proximity to such words, letter, or 
name and in at least a comparable size, the name of the country of 
origin preceded by “Made in,” “Product of,” or other words of simi- 
lar meaning. The purpose of this section is to prevent the possibility 
of misleading or deceiving the ultimate purchaser of the actual ori- 
gin of the imported goods. 

To satisfy the close proximity requirement of 19 CFR 134.46, the 
name of the country of origin must generally be on the same sides 
or surfaces as the other country name. Your proposed marking of 
the surgical instruments would satisfy the close proximity require- 
ment if the words “Made in Pakistan” or “Made in Hungary” on 
one leg appear near to the words “German Stainless” on the other 
leg and appear on the same surface of the instrument in a manner 
so that they can be seen at the same time. We note that the country 
of origin is preceded by the words “Made in.” As long as the coun- 
try name Pakistan or Hungary is legible and is in lettering in at 
least a comparable size to the words “German Stainless,” we find 
that the proposed marking would be acceptable under 19 CFR 
134.46. 

Holding: 

1. The processing of forged blanks as described above into hemo- 
stats or surgical scissors in Pakistan or Hungary is a substantial 
transformation. The country of origin for the hemostats is Pakistan 
and the country of origin for the surgical scissors is Hungary. 

2. Assuming the conditions noted above are met, the proposed 
marking “German Stainless” on one leg of the surgical instrument, 
and “Made in Pakistan” or “Made in Hungary” on the other leg 
satisfies the requirements of 19 CFR 134.46 and is acceptable. 
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Before Nigs, Chief Judge,* NEwMAN, and MICHEL, Circuit Judges. 


Newman, Circuit Judge. 

LMI-La Metalli Industriale, S.p.A. (hereinafter “LMI”’) appeals 
the judgment of the United States Court of International Trade, 
LMI-La Metalli Industriale, S.p.A. v. United States, 712 F. Supp. 
959 (Ct. Int’] Trade), motion denied, 720 F. Supp. 176 (1989) (motion 
to enjoin liquidation of entries pending appeal denied), which af- 
firmed the determination of the Department of Commerce Interna- 
tional Trade Administration (“ITA”) that sales of brass sheet and 
strip from Italy were at less than fair value. Brass Sheet and Strip 
from Italy, 52 Fed. Reg. 816 (Dep’t Comm.) (final determination), 


“Chief Judge Nies assumed the position of Chief Judge on June 27, 1990. 
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amended, 52 Fed. Reg. 11,299 (1987). LMI challenges four of the rul- 
ings on which the determination was based, viz., the rate of the im- 
puted cost of credit and the denial of circumstances of sale adjust- 
ments for home market selling commissions, pre-sale inventory ex- 
penses, and currency hedging expenses. 


OPINION 


We review the decision of the Court of International Trade for 
the correctness of that court’s review of the findings and holdings 
made by the ITA in the course of its administrative determinations. 
Atlantic Sugar, Ltd. v. United States, 744 F.2d 1556, 1559 n.10 (Fed. 
Cir. 1984). By statute, 19 U.S.C § 1516a(b\(1)(B), the Court of Inter- 
national Trade shall hold unlawful any determination, finding, or 
conclusion of the ITA that is unsupported by substantial evidence 
on the record or otherwise not in accordance with law. 

The ITA’s determinations of foreign market value and United 
States price are governed by statute and regulation. The part here 
pertinent of 19 U.S.C. § 1677b(a)(4\B) states: 


(4) Other Adjustments—In determining foreign market value, if 
it is established to the satisfaction of the administering authori- 
ty that the amount of any difference between the United States 
price and the foreign market value (or that the fact that the 
United States price is the same as the foreign market value) is 
wholly or partly due to— . ; 

* x * * 


(B) other differences in circumstances of sale; 
a * * * * * CK 


then due allowance shall be made therefor. 


Implementing this section, 19 C.F.R. § 353.15 (1988) provides: 


(a) In general. In comparing the United States price with the 
sales, or other criteria applicable, on which a determination of 
foreign market value is to be based, reasonable allowances will 
be made for bona fide differences in the circumstances of the 
sales compared to the extent that it is established to the satis- 
faction of the Secretary that the amount of any price differen- 
tial is wholly or partly due to such differences. Differences in 
circumstances of sale for which such allowances will be made 
are limited, in general, to those circumstances which bear a di- 
rect relationship to the sales which are under consideration. 

(b) Examples. Examples of differences in circumstances of 
sale for which reasonable allowances generally will be made 
are those involving differences in credit terms * * *. Reasonable 
allowances also generally will be made for differences in 
commissions. 
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Home Market INVENTORY CARRYING Costs 


The Court of International Trade affirmed the ITA’s denial of a 
circumstances of sale adjustment for LMI’s pre-sale inventory 
expenses. 

The ITA found that LMI’s inventory carrying costs did not “bear 
a direct relationship to the sales which are under consideration,” 19 
C.F.R. § 353.15(a), in that the warehousing costs were incurred 
before sale and thus were deemed not directly related to domestic 
sales, and further that LMI, in providing only its average cost of 
carrying its entire inventory, did not relate that cost directly to do- 
mestic sales of brass sheet and strip. 

The facts on which the ITA’s findings were based were disputed, 
LMI asserting that its inventory of finished products is maintained 
solely to service the requirements of its customers in Italy, that no 
warehousing is required for exported products, which are made to 
order, and therefore that the entire warehousing cost is directly re- 
lated to domestic sales. In Asahi Chemical Industry Co. v. United 
States, 692 F. Supp. 1376 (Ct. Int’l Trade 1988), reh’g granted, dis- 
missed as moat, 727 F. Supp. 625 (1989) the court applied the princi- 
ple that warehousing expenses that were shown to be related solely 
to products for home market customers were allowable as a circum- 
stances of sale adjustment. 

However, LMI directs us to insufficient evidentiary support for its 
position that only products for home market sales were carried in 
inventory, as distinguished from the facts in Asahi. The ITA’s find- 
ings are in accord with the analysis stated in Malleable Cast Iron 
Pipe Fittings, Other Than Grooved, From Brazil, 51 Fed. Reg. 
10,897, 10,900 (Dep’t Comm. 1986) (final determination of sales at 
less than fair value): 


Maintaining an inventory is a general cost of doing business 
and, therefore, is not considered directly related to particular 
sales. Moreover, [respondent’s] inventory warehousing costs are 
figured based on the average inventory turnover for merchan- 
dise sold in the home market. These costs may vary on a sale 
by sale basis depending on the products Tociesbeat Ue [respon- 
dent’s] home market customers. Therefore, average inventory 
costs are not necessarily [aJn accurate measure of possible post- 
sale inventory costs incurred while out-of-stock fittings are 
produced. 


We conclude that substantial evidence supports the ITA’s deter- 
mination that warehousing costs were not attributable solely to 
home market sales of the goods under investigation. The ruling on 
this point is affirmed. 


CurRENCY HEDGING EXPENSES 


The Court of International Trade affirmed the ITA’s denial of a 
circumstances of sale adjustment for hedging expenses, on the basis 
that these costs were a general expense and not sufficiently related 
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to sales in Italy of brass sheet and strip. LMI states that these ex- 
penses were incurred solely in connection with home market sales, 
and they satisfy the congressional intent that circumstances of sale 
adjustments “should be permitted if they are reasonably identifi- 
able, quantifiable, and directly related to the sales under considera- 
tion.” H.R. Rep. No. 317, 96th Cong., Ist Sess. 76 (1979). See 19 
U.S.C. § 1677b(a)(4\(B). 

LMI buys copper and zinc and other raw materials used in the 
manufacture of brass, on the world market. These purchases are re- 
quired to be made in hard currency. LMI hedges the dollar cost of 
these materials by purchasing forward currency contracts. LMI ex- 
plains that these hedging contracts assure that the payment it ulti- 
mately receives in lire, on its home market sales, will not decline in 
value relative to the dollar cost of the raw materials, by guarantee- 
ing the availability of dollars at the rate of exchange in effect when 
the home market sale price is set. 

The ITA, holding that the currency hedging costs were general 
operating expenses, argues that there was no segregation of the 
hedging expense for raw materials used in brass sheet and strip 
sold in the home market, and that for materials used for exported 
products. LMI responds that there is no need for dollar hedging for 
products intended for sale in the United States, for the sales value 
is not subject to erosion by changes in the relative values of the dol- 
lar and the lira; that the sole reason for incurring the cost of hedg- 
ing is because of sales in the home market, and thus that the hedg- 
ing expense should fairly be allocated to home market sales. 

Although LMI argues that only the goods sold in Italy reflect 
these expenses, the ITA requirement was reasonable that LMI show 
a direct relation between its dollar hedging costs and sales in Italy 
of the products under investigation. On reviewing the record and 
argument, we conclude that substantial evidence supports the ITA’s 
conclusion that this showing was not made. See Ipsco, Inc. v. United 
States, 687 F. Supp. 633, 642 (Ct. Int’] Trade 1988) (requiring that 
each expense be related to sales of the products under 
investigation). 

The ruling denying allowance of currency hedging expenses is 
affirmed. 


Home Market SELLING CoMMISSIONS 


Allowances for differences in commissions are specifically con- 
templated in 19 C.F.R. § 353.15, supra. However, the ITA denied 
any adjustment for commissions paid by LMI to Pontinox Metal- 
litalia S.R.L. (“Pontinox”), a wholly owned Italian subsidiary of 
LMI. LMI claims that Pontinox is a bona fide sales agent, estab- 
lished and operating in full accord with agency principles. 

The ITA stated that its policy is to deny adjustment for commis- 
sions paid to a related party unless either of two conditions is met: 
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We have accepted commissions to related parties only when we 
have determined that those commissions were arm’s length or 
where the commissions are directly related to particular sales 
under review. 


52 Fed. Reg. at 818. LMI states that either and both of the ITA’s 
conditions were met: that the commissions were at arm’s length, 
and directly related to the sales under review. Since we agree with 
LMI, we need not consider the appropriateness of the ITA’s 
standard. 

In Bushnell Int'l, Inc. v. United States, 477 F.2d 1402, 1406 
(CCPA 1973) the court, discussing the common ownership of a man- 
ufacturer and an agent, held that all the circumstances must be 
considered in determining whether the agent’s commissions were 
excludable from determination of export value: 


[Tjhe business ties between the manufacturer and the agent are 
not necessarily determinative of the status of commissions the 
importer paid the agent but the question must be determined 
by the full circumstances as suse by the evidence at hand. 


Aiihough the ITA’s presumption against the bona fides of com- 
mission arrangements in parent-subsidiary relationships serves to 
place on the foreign company the burden of coming forward with 
evidence, in this case LMI has provided data showing its agency ar- 
rangements in other countries and the actual commissions paid to 
Pontinox. At verification, LMI presented source documents used to 
calculate the total payments to Pontinox as a percentage of total 
LMI Italian sales of products under investigation and other flat- 
rolled products. The record shows that the ITA verified that all 
brass sheet and strip sales in Italy were made through Pontinox. In 
addition, the ITA verified the amounts paid to Pontinox in adminis- 
trative expenses and commission payments, as well as the percent- 
age of Italian sales paid to Pontinox. 

The ITA held that LMI’s commissions to Pontinox were not ade- 
quately shown to be directly related to the sales of the brass sheet 
and strip under investigation. LMI argues that although Pontinox 
indeed served as sales agent for products of LMI other than those 
here under investigation, the commission rate was the same for all 
products, and therefore segregation by product was unnecessary in 
order to show this direct relationship. The government does not ar- 
gue otherwise, but instead offers hypothetical suggestions of possi- 
ble abuse. No evidence has here been presented of abuse. LMI made 
all of its relevant information available for ITA inspection. We have 
been offered no logical support for the position that because Ponti- 
nox acted as agent for other products, this must defeat recognition 
of the commission paid on sales of the products under investigation. 

The cited authority, e.g., Drycleaning Machinery from West Ger- 
many, 50 Fed. Reg. 32,154 (Dep’t Comm. 1985), does not support the 
government’s purported distinction of how the commissions were 
measured and paid. In Drycleaning Machinery, as in the Pontinox 
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arrangement, the commission was paid as a percentage of sales by 
the agent, and the agent was responsible for selling expenses. Simi- 
larly in Egg Filler Flats from Canada, 50 Fed. Reg. 24,009 (Dep’t 
Comm. 1985) (final determination), the agent paid its sales-related 
expenses, and the principal paid a commission measured as a per- 
centage of the sales price. It is not material whether the agent also 
handled other goods when the commission rate was the same, and 
the government has not offered a reasonable explanation for its 
position. 

These circumstances are analogous to those considered by the 
courts in connection with the determination of export value. The 
bona fides of a buying commission for the purpose of determining 
its non-dutiable status “is a question of fact to be determined from 
the evidence adduced in any particular case.” Vicki Enterprises, Inc. 
v. United States, 67 Cust. Ct. 480, 487, R.D. 11750 (1971), aff'd, 343 
F. Supp. 1381, 1386 (Cust. Ct. 1972), aff'd, 496 F.2d 1403 (CCPA 
1974) (quoting United States v. Supreme Merchandise Co., 48 Cust. 
Ct. 714, 717, A.R.D. 145 (1962)). The status of the buying agent must 
be established by a preponderance of the evidence. Jd. for example, 
in Vicki Enterprises the court held that uncontroverted testimony 
on the nature of the agency relationship, supported by a written 
agreement, sufficiently demonstrated the bona fides of the buying 
commission payments. 67 Cust. Ct. at 512, R.D. 11753. A similar re- 
sult obtained in Dorco Imports v. United States, 67 Cust. Ct. 503, 
R.D. 11753 (1971) and J.C. Penny Purchasing Corp. v. United States, 
451 F. Supp. 973, 983 (Cust. Ct. 1978). We discern no significant dif- 
ference between consideration of the bona fides of commissions in 
determining export value and in determining foreign market value. 

The Court of International Trade speculated that a manufacturer 
could influence the measure of foreign market value by manipulat- 
ing the commission payments to a related sales agent. Manipulation 
may be possible, but speculation as to its existence must yield to ev- 
idence. When all of the circumstances are considered, see Bushnell 
Int'l, 477 F.2d at 1406, we conclude that Pontinox was, on the re- 
cord before us, the bona fide agent of LMI. The record does not con- 
tain substantial evidence supporting the ITA’s finding that the req- 
uisite arm’s length relationship was absent or that the commissions 
were not directly related to the sales under review. 

The denial of a circumstances of sale adjustment for differences 
in selling commissions is reversed. 


ImpuTeD Crepit Cost 


The imputation of credit cost is based on the principle of the time 
value of money, and thus the ITA held that since LMI stated no fi- 
nance charge to the United States buyer for the period between 
shipment of the goods and payment therefor, LMI would be charged 
with having provided financing to the buyer. LMI did not incur debt 
by borrowing in order to finance its United States receivables, and 
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the ITA imputed a credit cost measured from the date of the invoice 
to the date of LMI’s receipt of payment. This imputation served to 
reduce the relative value to LMI of its Untied States price. LMI 
does not now challenge the imputation of credit cost, but states that 
it was assessed at an erroneous rate. 


A 


The imputed interest was assessed at the Italian lira-denominated 
borrowing rate of approximately 16%. The ITA position is that it 
correctly imputed credit costs on United States sales using the 
home market short-term financing rate, and that it is not relevant 
whether LMI could actually have obtained short-term dollar financ- 
ing for these sales. LMI states that the assessment of imputed inter- 
est at the cost of credit in the Italian market, as applied to LMI’s 
United States sales, is not reasonable. LMI states that had it re- 
quired credit financing for product sold in the United States, it 
would have done so at the prevailing rate for United States dollars, 
then about 9.5%. LMI states that it is reasonable that the financing 
of receivables would be done in the currency of the place of 
purchase, and that it is entirely unreasonable that financing would 
have been done at almost twice the available rate. It was pointed 
out that LMI’s United States customers could have obtained dollar 
financing had LMI demanded immediate payment, and that it was 
not reasonable to impute a charge much greater than that which 
could actually have been obtained. 

While the government argues that it would normally be expected 
that an Italian company would seek financing from a financial in- 
stitution in Italy, we agree with LMI that it is not reasonable to 
presume that a commercial enterprise would borrow at almost 
twice the available rate. In addition, LMI provided evidence that it 
had obtained dollar-denominated loans; the ITA Verification Report 
states as follows: 


The verifying officers did, however, find several U.S. dollar 
short-term loans outstanding during the period of investigation 
to finance purchases of imported raw materials. These rates are 
slightly lower than the rates from the Federal Reserve. The fol- 
lowing table summarizes the bank documents, including inter- 
est rates, principal amounts, etc. The length of these loans 
ranged from 7 to 30 days * * *. 


The rates shown were all lower than the 9.5% dollar rate attributed 
to the period. The ITA dismissed this evidence, stating that these 
loans were made to finance dollar purchases of raw materials, not 
dollar sales of finished products. 

The government’s position is that ITA methods do not have to 
conform to commercial practice. This position is internally inconsis- 
tent, however, because the imputation of credit cost itself is a reflec- 
tion of the time value of money, and hence commercial practice. 
The time value of money is not an arbitrary fiction, but must corre- 
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spond to a dollar figure reasonably calculated to account for such 
value during the gap period between delivery and payment. If the 
cost of credit is imputed in the first instance to conform with com- 
mercial reality, it must be imputed on the basis of usual and rea- 
sonable commercial behavior. 

In this case the ITA presumed that LMI would borrow in Italy to 
finance its United States receivables, no matter how unfavorable 
the rate and whatever the available alternatives. Such a presump- 
tion does not withstand scrutiny. We conclude that the record does 
not contain substantial evidence supporting the ITA’s assessment of 
a lira-denominated interest rate for the imputed cost of credit. 


B 


Before the Court of International Trade, LMI presented the argu- 
ment that Italian law mandated the financing of transactions in- 
voiced in foreign currency with foreign currency loans, this man- 
date applying to 50% of such financing during parts of 1984-85 and 
75% for the latter half of the period of investigation. Finisterial De- 
cree—Law of January 16, 1986, Gazzetta Ufficiale della Repubblica 
Italiana No. 13 (January 17, 1986). LMI argued that this law, which 
is designed to reduce currency speculation, supports its position 
that it was unreasonable for the ITA to impute financing at the li- 
ra-denominated rate, because such credit costs could not in fact 
have been incurred without placing LMI in violation of Italian law. 

The Court of International Trade held that because LMI did not 
raise this argument before the ITA, it was precluded from raising it 
before the court. LMI states that it was not raising a new issue or 
presenting new facts, but was raising a point of law in support of a 
claim already at issue on facts in the agency record. See Fed. R. Civ. 
P. 44.1 (the determination of foreign law “shall be treated as a rul- 
ing on a question of law.”) Since we have decided this issue in LMI’s 
favor on other grounds, we need not decide whether this argument 
was properly foreclosed from consideration. 

The imputation of interest at the lira-denominated borrowing 
rate is reversed. 


CoNCLUSION 


The decision of the Court of International Trade is affirmed as to 
inventory carrying costs and currency hedging expenses, and re- 
versed as to home market selling commissions and imputed costs of 
credit. The matter is remanded for further proceedings in accor- 
dance herewith. 

No costs. 


AFFIRMED IN PART, REVERSED IN PART, AND 
REMANDED 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 90-72) 


GOVERNMENT OF ISRAEL, AND AGRICULTURAL Export Co. Lp. or ISRAEL 
(AGREXCO), PLAINTIFFS v. U.S. DEPARTMENT OF COMMERCE, INTERNATIONAL 
TRADE ADMINISTRATION, DEFENDANT, AND Roses Inc. Import Action Com- 
MITTEE OF THE FLORAL TRADE COUNCIL, INTERVENOR-DEFENDANT 


Court No. 87-01-00036 
MEMORANDUM AND ORDER 


[Plaintiffs’ motions for rehearing, leave to amend the complaint and oral argu- 
ment denied.] 


(Decided August 1, 1990) 


Kaplan Russin & Vecchi (Dennis James, Jr. and Kathleen F. Patterson) for the 
plaintiffs. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, U.S. Department of Justice (A. David 
Lafer) for the defendant. 

Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, Jr. 
and Charles A. St. Charles) for the intervenor-defendant. 


Aquino, Judge: This action was dismissed in accordance with the 
court’s slip op. 90-36, 14 CIT ——, 734 F. Supp. 1021 (1990), famili- 
arity with which is presumed. 

The plaintiffs have interposed a motion for rehearing, praying for 
vacation of the judgement of dismissal, plus motions for leave to 
amend the complaint and for oral argument in support of the indi- 
cated requests for relief. After filing these motions, the plaintiffs 
filed a notice of appeal to the U.S. Court of Appeals for the Federal 
Circuit. However, that court has now entered a voluntary order of 
dismissal of the appeal, No. 90-1385 (July 24, 1990), thereby clear- 
ing away any cloud the plaintiffs may have cast over this court’s ju- 
risdiction to resolve their motions. Compare, e.g., Opposition of 
Roses Inc. * * * to Plaintiffs’ Motions § V (“Amendment of a Com- 
plaint Generally May Not Occur After Appeal is Taken”) with Fed- 
eral Rule of Appellate Procedure 4(a\4). 

The motion at bar for rehearing focuses primarily on the passing 
reference in slip op. 90-36 that “this court lacks jurisdiction now to 
reach the position the plaintiffs are attempting to press”, 14 CIT at 
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——, 734 F. Supp. at 1023, citing Cementos Guadalajara, S.A. v. 
United States, 12 CIT ——, ——, 686 F. Supp. 335, 353 (1988), and 
Cementos Anahuac del Giolfo, S.A. v. United States, 12 CIT ——, 
——, 689 F. Supp. 1191, 1206 (1988), aff'd, 879 F.2d 847 (Fed. Cir. 
1989), cert. denied, 110 S. Ct. 1318 (1990). The plaintiffs express con- 
fidence that this court does not lack subject-matter jurisdiction to 
grant them relief, if not under subsection (c) of 28 U.S.C. § 1581 in 
view of the fact that all of the entries which comprise the founda- 
tion of this proceeding predate Israel’s having become a “country 
under the Agreement” within the meaning of 19 U.S.C. § 1671(b), 
then under section 1581(i). Indeed, the defendant sides in part with 
the plaintiffs on this point, arguing that, while in Cementos 
Guadalajara 


the Commerce Department had made no determination as to 
whether importations made on or after Mexico’s accession 
GATT [sic] would be entitled to an injury determination * * *, 
during the proceeding in issue in this case, the * * * Depart- 
ment (1) specifically determined that Israel would not be enti- 
tled to an injury determination with respect to importations of 
fresh cut roses made on or after * * * recogni[tion] as a “coun- 
try under the agreement” and (2) refused to revoke the out- 
standing countervailing duty order with regard to entries made 
after thlat] recognition * * *. 

Thus, the * * * Department made its determination with re- 
gard to post-recognition entries during its administrative re- 
view of fresh cut roses from Israel covering the period October 
1, 1981 through September 30, 1984. Because the * * * final re- 
sults of that review, which included the determination with re- 

ard to post-recognition entries, were published, pursuant to 19 
U.S.C. § 1675(a), the determination with regard post-recognition 
entries was reviewable by this Court pursuant to 28 U.S.C. 
§ 1581(c), as provided in 19 U.S.C. § 1516a. This was so despite 
the fact that no post-recognition entries were actually covered 
by the review. 

Because this Court possesses jurisdiction under 28 U.S.C. 
§ 1581(c) to review the * * * Department’s determination to the 
effect that Israel was not entitled to an injury determination 
with respect to importations of fresh cut roses made on or after 
[it]s recognition as a “country under the Agreement,” resort to 
this Court’s residual jurisdiction contained in 28 U.S.C. § 1581(i) 
is not necessary. 


In other words, according to this rationale, whenever the defen- 
dant previews its reaction in the future on administrative review of 
past trade with a friendly foreign country under the Agreement, it 
acquiesces in present judicial review of that premonition, but when- 
ever the defendant does not provide such a preview, it does not so 
acquiesce. Either way, however, this approach does not actually af- 
fect the court’s subject-matter jurisdiction, which is not in doubt. 


1Defendant’s Response to Plaintiffs’ Motion for Rehearing and Motion for Leave to Amend the Complaint, pp. 
3-4 (emphasis in original, footnote omitted). 
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Rather, what has been affected is the analysis of the important 
substantive issue raised by countries like Mexico and Israel. See slip 
op. 90-36, quoting Cementos Guadalajara at 14 CIT at ——, 734 F. 
Supp. at 1023-24. On that substantive issue, the plaintiffs claim to 
have consistently contended that 


an injury test is clearly required, absent any U.S. law to the 
contrary. The Ror issues raised by Plaintiffs were not ad- 
dressed by the CAFC in Cementos Guadalajara, S.A. * * * or in 
Cementos Anahuac, S.A. * * *because of the different factual 
situations involved therein. Those cases are simply not control- 
ling here.” 


This court cannot and therefore does not concur that those cases 
are not controlling Cf. Cementos Anahuac del Golfo, S.A. v. United 
States, 12 CIT , 687 F. Supp. 1558 (1988), rev'd, 879 F.2d 847 
(Fed. Cir. 1989), cert. denied, 110 S. Ct. 1318 (1990). 

Of course, this disagreement is not a matter for rehearing, it is 
the province of the court of appeals. Plaintiffs’ motions for rehear- 
ing by this court, leave to amend the complaint and oral argument? 
must therefore be denied. 








(Slip Op. 90-73) 
TORRINGTON Co., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 89-06-00313 


OPINION 


Plaintiff contests the finding by the Department of Commerce, International 
Trade Administration (“ITA”), of five classes or kinds of merchandise in an investi- 
gation of antifriction bearings from Romania. In its petition, plaintiff characterized 
all antifriction bearings as one class or kind, but ITA modified this characterization. 
Plaintiff asserts that ITA does not have the authority to modify the class or kind de- 
scribed in the petition, but even if that authority exists, ITA’s finding is not based on 
substantial evidence in the administrative record. 

Held: As a matter of law, ITA possesses the authority to modify the petition’s 
description of class or kind when it finds that the petition has described more than 
one class or kind of merchandise. Furthermore, the Court holds that Commerce’s de- 
termination in the present action is supported by substantial evidence in the record 
and is otherwise in accordance with law. 

{ITA determination affirmed.] 


(Decided August 3, 1990) 


Stewart & Stewart (Eugene L. Stewart, Terence P. Stewart and Wesley K. Caine) for 
plaintiff. 


2Plaintiffs’ Reply to Opposition to Plaintiffs’ Motions, pp. 3-4. 
3The quality of the parties’ written submissions obviated any need to burden them with oral explication. 
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Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, U.S. Department of Justice (Jeanne E. Da- 
vidson); of counsel: Diane M. McDevitt, Attorney-Advisor, Office of the Chief Counsel 
for Import Administration, Department of Commerce, for defendant. 


TsoucaLas, Judge: Plaintiff, The Torrington Company (“Tor- 
rington”), brings this action to challenge the final determination of 
ITA in the antidumping investigation of antifriction bearings from 
Romania. Final Determinations of Sales at Less Than Fair Value; 
Antifriction Bearings (Other Than Tapered Roller Bearings) and 
Parts Thereof From Romania, 54 Fed. Reg. 19,109 (May 3, 1989). 
Pursuant to Rule 56.1(a) of the Rules of this Court, plaintiff seeks 
partial judgment upon the agency record regarding that part of 
ITA’s determination which described five separate classes or kinds 
of antifriction bearings. In its petition requesting the imposition of 
antidumping duties, Torrington alleged there was only one class or 
kind of merchandise, that is, all antifriction bearings (except for 
tapered roller bearings). Plaintiff claims Commerce does not have 
the authority to modify the petition’s description of “class or kind,” 
but even if it did, its modification is not supported by substantial ev- 
idence in the record. 


BACKGROUND 


Plaintiff, a domestic producer of antifriction bearings, filed a peti- 
tion on March 31, 1988 requesting that the Department of Com- 
merce impose antidumping duties on all imports of antifriction 
bearings, except for tapered roller bearings, from a number of coun- 
tries, including Romania. Plaintiff's Petition, General Administra- 
tive Record (““AR’’) (Public) Doc. 1. The petition described the “class 
or kind” of merchandise for which antidumping duties were sought 
as: “all ground antifriction bearings and all parts thereof both fin- 
ished and unfinished with the exception of tapered roller bearings.” 
Id. at 13. The petition went on to describe a number of different 
types of bearings, all of which were included in the petition’s de- 
fined scope. These included 


ball bearings, cylindrical roller bearings, spherical roller bear- 
ings, spherical plain bearings, needle roller bearings, thrust 
bearings, usappet bearings, and all mounted bearings such as set 
screw ho units, bushings, pillow block units, flange, car- 
tridge and takeup units and parts including balls, rollers, cages 
or retainers, cups, shields and seals. Jd. 


Commerce subsequently initiated antidumping investigations of 
the imported bearings. Shortly thereafter, several other manufac- 
turers of antifriction bearings protested the inclusion of many dif- 
ferent types of bearings in the same investigation. They urged Com- 
merce to divide the investigations into several classes or kinds of 
merchandise. The SKF Group suggested that the bearings be divid- 
ed into ten classes or kinds. AR (Pub.) Doc. 65. Koyo Seiko, a Japa- 
nese producer of antifriction bearings, proposed eight different clas- 
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ses or kinds. In essence, their complaint was that Torrington had 
“lumpfed] together a number of distinct categories of bearings 
under the omnibus rubric of ‘antifriction bearings.’ ”” AR (Pub.) Doc. 
24 at 2. 

Commerce then released a memorandum in which it explained 
that the merchandise under investigation actually comprised five 
different classes or kinds. ITA Class or Kind Memorandum (July 13, 
1988), AR (Pub.) Doc. 102. These five classes or kinds were: (1) ball 
bearings; (2) spherical roller bearings; (3) cyclindrical roller bear- 
ings; (4) needle roller bearings: and, (5) plain bearings. Jd. On July 
22, 1988, Commerce notified Torrington that further evidence of 
sales of the several classes or kinds of bearings in the United States 
at less than fair value (“LTFV”) was needed for the investigations 
to continue. AR (Pub.) Doc. 114. 

Additional evidence of LTFV sales submitted by Torrington was 
deemed inadequate and Commerce informed Torrington of this on 
August 22, 1988. AR (Pub.) Doc. 164. ITA then rescinded the investi- 
gations of cylindrical roller bearings, needle roller bearings, and 
plain bearings from Romania. Partial Recission of Initiation of An- 
tidumping Investigations and Dismissal of Petitions; Antifriction 
Bearings (Other Than Tapered Roller Bearings) and Parts Thereof 
From Romania, Singapore, and Thailand, 53 Fed. Reg. 39,327 (Octo- 
ber 6, 1988). However, the investigations of ball bearings and spher- 
ical roller bearings from Romania continued. The final determina- 
tion in the antifriction bearings investigation was published on May 
3, 1989. 54 Fed. Reg. 19,109. 

Torrington now argues that ITA had no authority to divide anti- 
friction bearings into five different classes or kinds of merchandise. 
Memorandum in Support of Plaintiff's Motion for Partial Judgment 
upon an Agency Record (“Plaintiff's Memorandum”? at 11. Further, 
if ITA does have that power, then its finding of five classes or kinds 
is based on an “impermissibly narrow construction” of the concept 
of class or kind. Jd. at 19. Also, plaintiff alleges that ITA’s determi- 
nation is not supported by substantial evidence in the administra- 
tive record. Finally, Torrington contests the determination on the 
grounds that it is not consistent with prior determinations. 


DISCUSSION 


I. Commerce’s Authority to Modify the Class or Kind of Merchandise 
as Described in the Petition: 


Plaintiffs first argument is that once a petition which satisfies 
the requirements of 19 U.S.C. § 1673a(b) is filed, ITA lacks the “au- 
thority to modify ‘class or kind’ descriptions given by petitioners in 
their petitions.” Plaintiffs Memorandum at 12.' Plaintiff seeks 

119 U.S.C. § 1673a(b) (1988) requires that 

An antidumping proceeding shall be commenced whenever an interested party * ° ° files a petition with the 
administering authority, on behalf of an industry which alleges the elements necessary for the imposition of the 
duty imposed by section 1673 of this title, and which is accompanied by information reasonably available to the 
petitioner supporting those allegations. 
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support for this contention in the antidumping laws of the United 
States, which require ITA to investigate “to determine whether the 
class or kind of merchandise described in the petition is being, or is 
likely to be, sold in the United States at less than its fair value.” 19 
U.S.C. § 1673a(cX2) (1988). 

Torrington stresses that the statute calls for Commerce to give 
deference to the definition of class or kind found in the petition. 
Commerce agrees that its investigation must encompass the class or 
kind of merchandise found in the petition, “provided that the peti- 
tion satisfies the initiation requirements for each class or kind of 
merchandise ‘described in the petition.’ ”” Defendant’s Memorandum 
in Opposition to Plaintiff's Motion for Partial Judgment upon the 
Agency Record (“Defendant’s Memorandum”) at 17-18.” Indeed, the 
statute contains no provision prohibiting Commerce from distin- 
guishing between two classes or kinds of merchandise when the pe- 
tition improperly fails to do so. 

The petitioner’s description of class or kind is awarded some def- 
erence inasmuch as the petitioner often will call Commerce’s atten- 
tion to an otherwise overlooked potential dumping problem. Howev- 
er, where a petition is not sufficient on its face or where a particu- 
lar product mentioned in the petition does not satisfy the initiation 
requirements, Commerce need not commence an investigation. 19 
U.S.C. § 1673a(C). 

This court recently affirmed the description of the class or kind of 
merchandise as interpreted by Commerce, even though it differed 
from that provided by the petition. Mitsubishi Elec. Corp. v. United 
States, 12 CIT ——, ——, 700 F. Supp. 538, 555-56 (1988), aff'd, 898 
F.2d 1577 (Fed. Cir. 1990). In Mitsubishi, the petitioner defined the 
class or kind of merchandise as “all cellular mobile telephones man- 
ufactured in Japan, plus all mobile transceivers or kits of compo- 
nents and subassemblies manufactured in Japan for use in final as- 
sembly of cellular mobile telephones.” Jd. at ——, 700 F. Sup. at 
541. However, ITA defined the scope as “including subassemblies in 
general, not restricting the scope to subassemblies sold only in kits 
or collections.” Jd. at ——, 700 F. Supp. at 543. In upholding ITA’s 
expansion of the scope of the investigation, this court held that ITA 
“has the authority to define and/or clarify what constitutes the sub- 
ject merchandise to be investigated as set forth in the petition.” Jd. 
at ——, 700 F. Supp. at 555.8 

In Royal Business Machines, Inc. v. United States, 1 CIT 80, 507 
F. Supp. 1007 (1980), aff'd, 69 CCPA 61, 669 F.2d 692 (1982), this 
court considered a petition concerning imported typewriters. There, 
the plaintiff, a foreign maker of typewriters, believed its product 
was not within the scope of the antidumping duty order. Jd. at 87, 


2The initiation requirements include the provisions of § 1673a, supra, as well as the regulations found in 19 
CFR § 353.36 (1988). 

_Thaseh in Mieubiehi ITA expended the eoope of the investigntion whesses hoon it hes nerrewed the sppe, the 
principle is the pees um hide epee to pagal ie epr cans ag pues poate ober paard 
ter whether the modification expands or narrows the scope, provided the change is supported by substantial evi- 
dence in the administrative record and is otherwise in accordance with law. 19 U.S.C. § 1516a(bX1XB) (1988). 
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507 F. Supp. at 1014. However, the court held that “even if plaintiff 
believed itself to be an ‘orange’ among ‘apples,’ so long as the De- 
partment of Commerce and the ITC were considering it to belong to 
a certain class it remained so for the purpose of the proceedings.” 
Id.4 This discretion was reinforced by the court when it stated that 
the “agency, at the proper time, can define the class in its terms.” 
Id. 

Furthermore, in affirming Mitsubishi earlier this year, our appel- 
late court held that “the responsibility to determine the proper 
scope of the investigation and of the antidumping order * * * is that 
of the [ITA], not of the complainant before the agency.” 898 F.2d at 
1582.5 But while ITA has the discretion to modify the class or kind 
of merchandise which is described in the petition, that “discretion 
must be exercised in light of all the facts before the Administration 
and must reflect that agency’s judgment regarding the scope and 
form of an order that will best effectuate the purpose of the an- 
tidumping laws and the violation found.” Jd. at 1583. 

Torrington submits two additional arguments in support of its 
contention that Commerce has no authority to subdivide the class 
or kind described in the petition: (1) that the antidumping laws of 
the United States are “remedial in nature,” and therefore should be 
construed broadly, and (2) that Commerce’s modification is a depar- 
ture from its prior practice. 

As to the first, Torrington states that remedial statutes should be 
applied liberally so they may better achieve the desired results, that 
is, “relief from unfair import price competition.” Plaintiff's Memo- 
randum at 14. A broad application does not mean, however, that an- 
tidumping duty orders should be issued with abandon. Petitioner 
still must meet the initiation requirements of the statute in order 
for Commerce to commence an investigation. 

Finally, Torrington argues that, since 1980, ITA has “almost in- 
variably followed the ‘class or kind’ descriptions provided by peti- 
tioners in their petitions.” Jd. at 17. Plaintiff admits, however, that 
there are at least two cases where ITA narrowed the class or kind 
described in the petition, but dismisses them as “anomalies.” Jd. at 
18.6 Though Commerce does not exercise this authority often, its 
right to do so is not limited by the frequency of its use. The argu- 
ment that Commerce may not modify the petition’s class or kind be- 
cause it rarely has done so does not persuade the Court. According- 

‘Plaintiff also cites Royal Business Machines, acknowledging that ITA “might” have the power to help define 
class or kind, but only in order to expand the petition’s coverage. Plaintiff's Memorandum at 14. As stated in 
note 3 above, that distinction is not a valid one. ITA’s authority to modify the class or kind, where necessary, is 


not limited to expansion of the petition; ITA also may narrow the scope. 


5Clearly, ITA maintains a certain amount of discretion in ascertaining proper scope of an antidumping du- 
ty order. Mitsubishi, 898 F.2d at 1582-83; Smith-Corona Group v. Unied 3 States, 713 F.2d 1568, 1582 (Fed. Cir. 
1983), cert. denied, 465 U.S. 1022 (1984). This discretion must then also apply early on in the investigation, to the 
determination of whether the petition properly distinguished between different classes or kinds of goods. 

®The two cases where plaintiff acknowledges that Commerce narrowed the petition’s scope are Cyanuric Acid 
and Its Chlorinated Derivatives from Japan, 49 Fed. Reg. 17,825 (Apr. 25, 1984) and Final Determinations of 
Sales at Less Than Fair Value; Hot-Rolled Carbon Steel Plate and Hot-Rolled Carbon Steel Sheet from Brazil, 49 
Fed. Reg. 3,102 (January 25, 1984). However, Torrington states that the modification by Commerce was not chal- 
lenged in either instance, since antidumping duty orders were upheld against all the classes or kinds of merchan- 
dise in both cases. Plaintiff's Memorandum at 17-18. 
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ly, the Court finds that Commerce possesses the authority to subdi- 
vide the class or kind description submitted by petitioners in the 
petition, if ITA discovers that more than one class or kind of mer- 
chandise has been merged into a single class or kind. 


II. Commerce’s Construction of “Class or Kind”: 


Torrington’s next argument is that even if Commerce does have 
the authority to modify the petition’s class or kind, ITA implement- 
ed an “impermissibly narrow construction of the statutory concept 
“class or kind.” Plaintiff's Memorandum at 19. Plaintiff claims that 
the statute and caselaw require a more liberal interpretation of the 
term. Commerce contends that compelling ITA to use a “broad” in- 
terpretation of class of kind would severely restrict its discretion in 
determining the scope of an antidumping investigation. Defendant’s 
Memorandum at 30. 

Plaintiff cites several Customs cases which allude to the general 
character of the term “class or kind,” as used in the classification 
and appraisement statutes. See B. & K. Instruments, Inc. v. United 
States, 82 Cust. Ct. 219, C.D. 4803 (1979); Pistorino & Co. v. United 
States, 81 Cust. Ct. 106, C.D. 4774, 461 F. Supp. 337 (1978); The 
Golding-Keene Co. v. United States, 44 Cust. Ct. 169, C.D. 2172, 183 
F. Supp. 947 (1960), aff'd, 48 CCPA 66, C.A.D. 766 (1961). While 
these cases are helpful inasmuch as they explain Customs’ view of 
the proper interpretation of class or kind, they are not germane to 
the issue of the proper construction of the phrase by ITA. 

It is well settled that a tariff classification by the Customs Service 
does not govern an antidumping determination regarding class or 
kind. Mitsubishi, 12 CIT at ——, 700 F. Supp. at 553-54; Rouquette 
Freres v. United States, 7 CIT 88, 95, 583 F. Supp. 599, 605 (1984); 
Diversified Products Corp. v. United States, 6 CIT 155, 159, 572 F. 
Supp. 883, 887 (1983); Royal Business Machines, 1 CIT at 87, 507 F. 
Supp. at 1014. It is the responsibility of ITA to interpret the term 
class or kind in such a way as to comply with the mandates of the 
antidumping laws, not the classification statutes. A product’s tariff 
classification is merely of peripheral interest to suggest the general 
nature of a good.’ 

Plaintiff also cites Diversified Products, wherein the court enu- 
merated the criteria used to determine what merchandise should be 
included in the class or kind described by an antidumping duty or- 
der. The criteria include: “the general physical characteristics of 
the merchandise, the expectation of the ultimate purchasers, the 
channels of trade in which the merchandise moves, the ultimate use 
of the merchandise, and cost.” Diversified Products, 6 CIT at 162, 
572 F. Supp. at 889. This standard has been used by the ITA repeat- 


7This court has stated that antidumping determinations “may properly result in the creation of classes which 
do not correspond to classifications found in the tariff schedules or may define or modify a known classification 
in @ manner not contemplated or desired by the Customs Service.” Royal Business Machines, 1 CIT at 87 n. 18, 
507 F. Supp. at 1014 n. 18. 
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edly, and has been affirmed by this court. Mitsubishi, supra, 12 CIT 
at ——, 700 F. Supp. at 547. 

Torrington concludes that since the Diversified court referred to 
“general” characteristics and “ultimate” use, it intended a broad in- 
terpretation of class or kind. Plaintiff's Memorandum at 19. The 
Court can see no reason to adopt such a conclusion. The terms in 
themselves serve only to guide Commerce’s analysis. An antidump- 
ing determination must depend on the particular facts of each case, 
and a sweeping directive that ITA must “broadly” apply the term 
class or kind would improperly divert Commerce’s discretion to the 
petitioner. Furthermore, the statutes and caselaw require neither a 
“broad” nor a “narrow” interpretation of class or kind, only one 
that is supported by substantial evidence and is otherwise in accor- 
dance with law. 19 U.S.C. § 1516a(b\1\B). The Court thus holds that 
ITA’s interpretation of class or kind was reasonable and in accor- 
dance with law. 


III. Substantial Evidence: 

We now reach the issue of whether ITA’s determination was sup- 
ported by substantial evidence in the administrative record. The 
Court must reverse Commerce’s determination if it finds that the 
determination is not supported by substantial evidence. 19 U.S.C. 
§ 1516a(b\1\B). Substantial evidence is relevant evidence that “a 
reasonable mind might accept as adequate to support a conclusion.” 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938); see also 
Gold Star Co. v. United States, 12 CIT ——, ——, 692 F. Supp. 1382, 
1383-84 (1988), aff'd sub nom. Samsung Elec. Co. v. United States, 
873 F.2d 1427 (Fed. Cir. 1989). 

In determining whether to affirm an antidumping determination 
by Commerce, the Court “may not substitute its judgment for that 
of [ITA] when the choice is ‘between two fairly conflicting views, 
even though the court would justifiably have made a different 
choice’ ” had it decided the issue itself. Mitsubishi, 12 CIT at ——, 
700 F. Supp. at 558; see also United States v. Zenith Radio Corp., 64 
CCPA 130, C.A.D. 1195, 562 F.2d 1209 (1977), aff'd, 4837 U.S. 443 
(1978); SCM Corp. v. United States, 4 CIT 7, 10, 544 F. Supp. 194, 
197 (1982). 

Moreover, a determination by Commerce will not be overturned 
merely because the plaintiff “is able to produce evidence * * * in 
support of its own contentions and in opposition to the evidence 
supporting the agency’s determination.” Hercules, Inc. v. United 
States, 11 CIT 710, 755, 673 F. Supp. 454, 490 (1987). Plaintiff's evi- 
dence must be enough to convince the Court that a reasonable mind 
would not have found ITA’s evidence sufficient to support its 
conclusion. 

Commerce’s decision to subdivide the petition’s class or kind 
description into five classes or kinds was based on its evaluation of 
the antifriction bearings in question within the structure of the Di- 
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versified Products criteria. Those criteria are: (1) general physical 
characteristics; (2) the expectations of the ultimate purchasers; (3) 
the channels of trade in which the merchandise moves; (4) the ulti- 
mate use of the product; and, (5) cost. Diversified Products, 6 CIT at 
162, 572 F. Supp. at 889.° If the products described by the petition 
do not match these criteria, Commerce has the authority to investi- 
gate the products separately. 


A. GENERAL PuysicAL CHARACTERISTICS 


There seems to be no dispute that all antifriction bearings possess 
a number of similar characteristics. These include an outer race, an 
inner race, balls or roller elements, and a separator or cage which 
keeps the balls or rollers equally distributed around the races. 
Plaintiff's Memorandum at 31-32; 54 Fed. Reg. at 18,999. 

However, ITA determined that these general similarities are not 
sufficient to determine the character of a bearing, which ITA main- 
tains is established by “the shape of the rolling element * * * [or] 
the sliding contact surfaces.” 54 Fed. Reg. at 18,999. ITA found that 
the rolling element or sliding surface “determined or limited the 
[bearings’] key functional capabilities (e.g., load and speed),” which 
in turn established the limits of the bearings’ ultimate use and the 
expectations of the purchasers. Jd. Commerce stated in the final de- 
termination that “there is no other physical characteristic among 
these bearings more fundamental than the shape of the most essen- 
tial component, the rolling element.” Jd. at 19,002. As a result, 
Commerce decided to divide the bearings on the basis of their roll- 
ing elements, even though there are other differences among the 
various types of bearings.!° 

Subsequently, Commerce found that five different classes or kinds 
of antifriction bearings existed. They are: (1) ball bearings, (2) 
spherical roller bearings, (3) cylindrical roller bearings, (4) needle 
roller bearings, and (5) spherical plain bearings. Defendant’s Memo- 
randum at 36-38. 

Commerce appears to have based its rolling elements distinctions 
primarily on the Navair Manual, a technical manual used by the 
Department of Defense for the maintenance of antifriction bear- 
ings. The manual contains descriptions of bearings under the head- 
ings: “rolling bearings” and “sliding/plain bearings.” Both of these 
categories are divided further. Rolling bearings are separated into 
ball bearings, roller bearings and aircraft control and pulley bear- 
ings. Navair Manual at 3-4. Sliding/plain bearings encompass 

8In this case, the Department used “the manner of advertising and display” instead of cost. Final Determina- 
tions of Sales at Less than Fair Value: Antifriction Bearings (Other Than Tapered Roller Bearings) and Parts 
Thereof From the Federal Republic of Germany, 54 Fed. Reg. 18,992, 18,999 (May 3, 1989). 

9Plain bearings, however, do not contain a rolling element. They have an outer and inner ring which slide 
against each other. Navair Manual, Defendant's Memorandum, Attachment IV at 2-18. 

100ther distinctions found by ITA include differences in “size, precision level, and applications.” 54 Fed. Reg. 
at 19,002. The agency found these differences less significant than the rolling element, or in the case of the spher- 
ical plain bearings, the sliding surface shape. Additionally, ITA stated that if it had distinguished on the basis of 


size, precision levels or applications, the “subdivision of scope * * * would have led to numerous classes or kinds 
and absurd results.” Jd. 
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straight plain bearings, flanged plain bearings and spherical bear- 
ings. Id. at 4. Each of these categories is further subdivided, and 
some of the subdivisons are separated yet again. Thus, the Navair 
Manual distinguishes among over forty types of bearings. Each type 
is then described according to its physical characteristics and prop- 
er use.!! 

Torrington states that the Navair Manual actually supports a dis- 
tinction between only two types of bearings: rolling and sliding/ 
plain, because those are the two principal headings in the docu- 
ment. Plaintiff's Memorandum at 33. Furthermore, plaintiff asserts 
that the “component parts” discussion in the manual lends itself to 
the conclusion that there is only one class or kind of bearing. The 
Court disagrees on both points. 

First, though the document contains two “general” types of bear- 
ings, that does not necessarily indicate that the general characteris- 
tics of antifriction bearings for class or kind purposes are properly 
identified by only those categories. That is an issue for ITA to de- 
cide based on all of the evidence. Though the term “general” means 
broad, it need not refer only to the characteristics common to all 
bearings where another trait also is essential to the product’s integ- 
rity. Hence, the Court finds that Commerce’s determination that 
the rolling element (or sliding surface shape) is a general physical 
characteristic is entirely reasonable and supported by substantial 
evidence. 

Second, the component parts discussion of the Navair Manual de- 
scribes various parts of bearings, particularly the separator or cage 
(referred to in the manual as the “retainer”). Navair Manual at 
20-23. It refers to various types of retainers as well as other compo- 
nents used in other bearings. The Court finds that this discussion 
does not significantly contribute to the debate, and if anything, 
stresses the differences among bearings. 

Other evidence in the record includes the factual data regarding 
bearings compiled by the staff of the Office of Industrial Resource 
Administration (OIRA) and the final OIRA report entitled “The Ef- 
fect of Imports of Anti-Friction Bearings on the National Security.” 
Plaintiff's Memorandum at Attachment 5. Both the draft report of 
factual data and the final report classify bearings “according to the 
type of rolling element they contain as well as by their size and pre- 
cision.” OIRA Final Report at IIl-16. The final report refers to four 
general types of bearings: ball bearings, roller bearings, unground 
bearings and plain bearings. Jd.'? 


11Ball bearings have ball-shaped rolling elements and grooved raceways. Cylindrical roller bearings contain 
cylinders as rolling elements, and cylindrically shaped raceways. Needle roller bearings also have a cylindrical 
roller element but have a higher length-to-diameter ratio than cylindrical roller bearings. Spherical roller bear- 
ings have a raceway which is part of a sphere, “the center of which is the center of the bearing.” Lasily, spherical 
plain bearings have no rolling element, but rather contain a sliding surface which allows the outer ring to slide 
over the inner ring. See Navair Manual generally. 

12Unground bearings are not part of this investigation. However, ball bearings, roller bearings and plain bear- 
ings are. 
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Torrington also submitted a “Factory Tours Video” containing 
footage of its factories and interviews with various Torrington engi- 
neers and managers. While the video shows how machines in vari- 
ous factories can produce various types of bearings, it does not 
clearly indicate that the physical characteristics of all bearings are 
essentially the same. Indeed, the physical differences among the dif- 
ferent types of bearings were glaringly apparent from the video as 
each of the tour guides pointed out assorted bearings at the 
factories. 

In addition, Commerce received submissions from other manufac- 
turers of antifriction bearings, both foreign and domestic. These 
submissions explained that there are important differences among 
bearings. Furthermore, they stressed that there is a low degree of 
interchangeability among the numerous types of bearings. 

In a letter to ITA, counsel for NMB Singapore proposed that Com- 
merce find at least two classes or kinds of bearings: ball bearings 
and roller bearings. Letter from NMB Singapore to ITA (June 14, 
1988), AR (Pub.) Doc. 74. SKF Group, another producer of bearings, 
suggested ten different classes or kinds. Letter from SKF Group to 
ITA (June 8, 1988), AR (Pub.) Doc. 65. And Koyo Seiko, a Japanese 
maker of bearings, stated to ITA that there are at least eight sepa- 
rate classes or kinds of antifriction bearings. Letter from Koyo Seiko 
to ITA (May 11, 1988), AR (Pub.) Doc. 24. Thus, ITA received evi- 
dence supporting both extremes, from one class or kind to ten dif- 
ferent classes or kinds. In finding five classes or kinds, ITA appears 
to have reached some middle ground. 

The evidence in the record supports the conclusion that the gen- 
eral physical characteristics of the various antifriction bearings are 
significantly different. The essential nature of a bearing is indicated 
not merely by the presence of an outer race, inner race, rolling ele- 
ment and separator, but also by the distinctive type of rolling ele- 
ment that it contains. Though most of the accounts in the record 
differentiated among ball bearings, roller bearings and plain bear- 
ings, ITA chose to subdivide roller bearings further, into spherical 
roller bearings, cylindrical roller bearings and needle roller bear- 
ings. While the Court is not entirely convinced that roller bearings 
necessarily ought to be subdivided, ITA’s decision to do so is clearly 
wrong and is in fact a reasonable conclusion which is supported by 
substantial evidence in the record. 


B. UttmmaTE Use 


The second criteria for determining class or kind is the ultimate 
use of the product. Diversified Products, 6 CIT at 162, 572 F. Supp. 
at 889. If the bearings in question all have the same ultimate use, 
that is evidence toward a finding that they are all of the same class 
or kind. Torrington asserts that all bearings do have the same ulti- 
mate function, that is, “to reduce friction between moving parts.” 
Plaintiff's Memorandum at 40. Furthermore, plaintiff claims that 
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“different types of antifriction bearings are often interchangeable, 
at least in the design stage of their host products.” Id. at 41 (empha- 
sis in original). Commerce counters that the mere fact that there 
are so many different types of bearings indicates that they do not 
all have the same ultimate use. 54 Fed. Reg. at 19,003. 

Commerce’s evidence in support of its contention that all bear- 
ings are not fit for the same ultimate use includes the ITC Prelimi- 
nary Determination, ITC Competitive Assessment Study, the OIRA 
Draft Summary Report, and the Navair Manual. The evidence 
reveals that different types of bearings have different load and 
speed capabilities. Since these capabilities admittedly are among 
“the most important variables in bearing selection,” variations in 
these capabilities dictate different uses for different bearings. Plain- 
tiff's Petition at 14. 

The different uses for various bearings can be summarized as fol- 
lows: ball bearings are used where high speed, low load capacity is 
needed. This is because they generate less friction than other bear- 
ings. USITC Pub. 2083 (May 1988) (“ITC Preliminary Determina- 
tion”) at 17, A-4. Typical uses for ball bearings include automotive 
products and various home appliances. USITC Pub. 1797 (January 
1986) (“ITC Competitive Assessment Study”) at 10. Spherical roller 
bearings have heavy load but moderate speed capability. JTC Pre- 
liminary Determination at 17. These bearings generate more fric- 
tion than ball bearings and are capable of correcting misalignment, 
making them useful in deep-well pump motors or heavy equipment, 
such as grinding or crushing machines. ITC Competitive Assessment 
Study at 10. 

Cylindrical roller bearings do not correct for misalignment and 
have moderate to high load and speed capability. JTC Preliminary 
Determination at A-7. These bearings are often in metal rolling 
mills. JTC Competitive Assessment Study at 10. Needle roller bear- 
ings have high load and speed capacity. JTC Preliminary Determina- 
tion at A-7. They are long and thin and thus can be used in areas 
where there is little space, such as in automobiles and home appli- 
ances. ITC Preliminary Determination at A-7; ITC Competitive As- 
sessment Study at 11. Finally, spherical plain bearings have no roll- 
ing element but rather have a sliding surface so that the outer race 
passes over the inner race. Because of this unique shape, spherical 
plain bearings can carry heavy loads but only at low speeds. JTC 
Preliminary Determination at A-7. Plain bearings are typically used 
in hydraulic cylinders and heavy construction equipment. Jd. 

Plaintiff states that antifriction bearings are frequently inter- 
changeable at the design stage, and that their ultimate use (to re- 
duce friction) is the same. Plaintiff's Memorandum at 45. While the 
evidence indicates that in some cases it is possible to substitute one 
bearing for another at the original equipment manufacturer (OEM) 
stage, that substitution does in fact change the specifications of the 
product. Torrington’s claim that all bearings reduce friction and 
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therefore have the same ultimate use is a simplistic and unpersua- 
sive argument. Clearly, different bearings exist because they have 
various uses. The industry is a vast and diverse one, and the differ- 
ent types of bearings serve the disparate needs of the modern mech- 
anized world. 


C. CustoMER EXxPEcrTaTIONS 


The next prong of the Diversified Products test is the expectation 
of the ultimate purchasers. 6 CIT at 162, 572 F. Supp. at 889. This 
part of the criteria is closely related to ultimate use. The expecta- 
tions of the ultimate purchasers of antifriction bearings differ de- 
pending on the needs of the customer and the ability of the particu- 
lar bearing to perform a given task. For example, a customer who 
needs bearings that can handle heavy loads, but who is not con- 
cerned with speed, would be interested in a plain bearing. Converse- 
ly, a purchaser who expects a bearing to perform at high speeds, 
but with a light load, would find a ball bearing more useful. 

Again, Torrington’s argument that “[a]ll customers expect the 
bearings they purchase will function to reduce friction between 
moving parts” is simplistic and, frankly, unhelpful. Plaintiff's 
Memorandum at 45. Customer expectations do vary depending on 
the needs of the customer and the ability of a particular bearing to 
perform a given task. 


D. OCruer CRITERIA 


Diversified Products referred to two other criteria: “the channels 
of trade in which the merchandise moves, * * * and cost.” 6 CIT at 
162, 572 F. Supp. at 889."* Commerce also included another criteria, 
manner of advertising, in assessing class or kind. The issues of 
channels of trade and manner of advertising do not appear to be in 
dispute. 

ITA admits that the “evidence with respect to these criteria is in- 
conclusive.” 54 Fed. Reg. at 19,003. There is evidence that all the 
classes or kinds of bearings discussed herein “move through the 
same channels of distribution.” Plaintiff's Memorandum at 47. Ad- 
ditionally, catalogs appear to be arranged by applications rather 
than by types of bearings. 

Though Commerce admits there is no irrefutable evidence either 
that bearings with different rolling elements move through differ- 
ent channels of trade or that they are advertised separately, it ar- 
gues that the other evidence supporting its class or kind distinctions 


18Torrington suggests that Commerce has approached the issue of class or kind too narrowly by focusing too 
closely on the physical differences among the many types cf bearings. Plaintiff suggests an analogy to automobile 
tires, and states that ITA’s reasoning would place 14 inch tires in a separate class or kind than 15 inch tires. 
Plaintiff's Memorandum at 46. Se ae ee A more appropriate analogy would be to 
/ se. page aw «epg haat ieaaain ial eens practical whitewall tires more likely 
on an Oldsmobile. 
14Commerce has not addressed the issue of cost, nor has Torrington raised it. Hence, the Court will not address 
it either. 
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outweighs these inconclusive findings. Defendant’s Memorandum at 
49. The Court agrees. 

The evidence in the record is substantial and conclusive that the 
classes or kinds of bearings found by ITA possess significantly dif- 
ferent physical characteristics. Furthermore, the ultimate uses of 
the bearings and customer expectations for them vary depending on 
the type of rolling element in the bearings. Accordingly, the Court 
holds that the determination by Commerce that the merchandise in 
issue is properly segmented into five classes or kinds is supported 
by substantial evidence in the administrative record. 


IV. Consistency With Prior Determinations: 

Plaintiff also submits that Commerce’s determination was not in 
accordance with law because it was inconsistent with prior determi- 
nations. Plaintiff's Memorandum at 51. 

It is a principle of administrative law that an “agency must ei- 
ther conform to its prior norms and decisions or explain the reason 
for its departure from such precedent.” Mississippi Valley Gas Co. 
v. Federal Energy Regulatory Comm’n, 659 F.2d 488, 506 (5th Cir. 
1981); See also Broden, Inc. v. Federal Energy Regulatory Comm’n, 
855 F.2d 254, 261 (5th Cir. 1988), reh. denied en banc, 860 F.2d 437 
(5th Cir. 1988); Greater Boston Television Corp. v. F.C.C., 444 F.2d 
841, 852 (D.C. Cir. 1970), cert. denied, 403 U.S. 923 (1971). However, 
an agency is “not bound to rigid adherence to precedent” where the 
public interest and the pursuit of justice require deviation from pri- 
or holdings. McHenry v. Bond, 668 F.2d 1185, 1192 (11th Cir. 1982). 

In this case, Torrington argues that ITA deviated from prior hold- 
ings in that articles which were “substantially more different in nu- 
merous respects than are the types of bearings in question here” 
were included within a single class or kind. Plaintiff's Memoran- 
dum at 52. Torrington cites several instances where ITA found one 
class or kind of merchandise, and argues that these cases created a 
precedent for Commerce to apply the Diversified Products criteria 
broadly. Jd. at 52-56.5 

The Court concludes that plaintiffs contentions are without mer- 
it for two reasons. First, the determination in the present case does 
not suggest a departure from previous ITA policy. Therefore, no 
“reason or explanation” for a departure from precedent is war- 
ranted. There is no credible evidence on the record that Commerce 
once had a policy of “broadly” applying the class or kind criteria, 
and has now “narrowly” applied them. Nor is there evidence that 
ITA precedent calls for Commerce to blindly accept all of the peti- 
tion’s pronouncements, as Torrington would have Commerce do. 
Precedent demands that ITA apply the Diversified Products criteria 
in a manner which is consistent with the mandates of the an- 
tidumping laws and, as discussed above, ITA has done so. Hence, 


15The cases cited by Torrington involved investigations of inter alia, fire-protection equipment, typewriters, 
microdisks, electric motors, iron construction castings, and steel wire nails. See 49 Fed. Reg. 47,066 (Nov. 30, 
1984); 48 Fed. Reg. 7,768 (Feb. 24, 1983), 54 Fed. Reg. 6,433 (Feb. 10, 1989); 45 Fed. Reg. 73,723 (Nov. 6, 1980); 51 
Fed. Reg. 2,412 (Jan. 16, 1986); 47 Fed. Reg. 27,392 (June 24, 1982). 
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Commerce’s determination in this action is not inconsistent with 
precedent. 

Second, the application of the Diversified Products criteria in a 
uniform and consistent manner does not guarantee the same result 
in every situation. All antidumping determinations are dependent 
on the specific facts of each case and, while a petition may pro- 
pound a particular path, ITA’s role in evaluating a petition is not to 
be a rubber stamp of the petitioner’s assertions. 

Commerce maintains “inherent power to establish the parame- 
ters of the investigation so as to carry out its mandate to administer 
the law effectively and in accordance with its intent.” Mitsubishi, 
700 F. Supp. at 547. Thus, if Commerce were required to apply the 
Diversified Products guidelines in such a manner as to achieve iden- 
tical results for dissimilar products, the purpose of the antidumping 
laws would be contravened. The fact that the use of the criteria in 
one case resulted in the finding of one class or kind whereas in an- 
other it resulted in several classes or kinds is, without more, of no 
consequence. 

Therefore, the Court holds that Commerce’s determination is not 
contrary to law by reason of inconsistency with prior determina- 
tions because it is not inconsistent with ITA precedent. Further- 
more, all determinations cannot be expected to yield similar results 
as each investigation involves a discrete product. When, as here, the 
determination is not contrary to law and is supported by substan- 
tial evidence in the administrative record, that determination must 
stand. 


CONCLUSION 


Accordingly, the Court holds that, as a matter of law, Commerce 
possesses the authority to modify the definition of class or kind 
found in the petition if Commerce determines that the petition’s 
description actually contains more than one class or kind of 
merchandise. 

Furthermore, the Court finds that the determination by Com- 
merce in the present action is supported by substantial evidence in 
the administrative record and is otherwise in accordance with law, 
and is, therefore, affirmed in all respects. 
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MANAFATTURA EMMEP!, S.P.A. AND SOUTHEASTERN YARN SALES, INC., 
PLAINTIFFS v. UNITED STATES, DEFENDANT 


Court No. 90-06-00275 
MEMORANDUM AND ORDER 


[Defendant’s motion for extension of time denied.] 


(Dated August 8, 1990) 


Siegel, Mandell & Davidson, P.C. (Brian S. Goldstein) for the plaintiffs. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. Meln- 
brencis) for the defendant. 


AqQuliLino, Judge: The defendant interposed a motion on August 6, 
1990 to extend the time to file the record of the proceedings before 
the International Trade Administration, U.S. Department of Com- 
merce (“ITA”) sub nom. Final Results of Antidumping Duty Review; 
Spun Acrylic Yarn From Italy, 55 Fed. Reg. 18,925 (May 7, 1990). 
According to the motion, under 28 U.S.C. § 2635(b\1) and CIT Rule 
71(a) the deadline for filing the record, from which the extension is 
sought, is August 10, 1990. 

The motion has been submitted on consent of the plaintiffs. The 
reason for the requested extension is expressed as follows: 


* * * [TJhe record has been collated and is about to be delivered 
to the private contractor for microfilming. However, additional 
time is needed for the private contractor to microfilm the re- 
cord, deliver the microfilmed record to the agency, and for the 
rye 4 to double-check the microfilmed record and to forward 
it to the Court for filing. 


In Internor Trade Inc. v. United States, 10 CIT 472, 473-74 (1986), 
the court stated: 


Clearly, the ITA is free to process and maintain its record as 
it deems appropriate. But agency expediency is not, in itself, 
ground for extension of the time for filing that record mandat- 
ed by both Congress and this Court of International Trade. Al- 
though the ITA may well labor under a heavy paper burden in 
view of the nature and number of proceedings within its area of 
responsibility, counsel make no showing what distinguishes the 
agency record here from the records in other proceedings. [foot- 
note omitted] 


Of course, this did not and does not mean that extensions of time to 
file administrative records are inappropriate, upon a proper presen- 
tation of ground(s) therefor, or that those records may never be filed 
on microfilm. See, e.g., Brother Industries, Ltd. v. United States, 13 
CIT ——, Slip Op. 89-56 (April 27, 1989). In granting motions for 
leave to file microfilm of the records in the five actions covered by 
that decision, the court pointed out, nonetheless, that “[wJhatever 
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the virtues of microfilming, * * * one is not ease of judicial scrutiny 
of the result thereof’. Slip Op. 89-56 at 4. Indeed, the defendant in 
those actions had offered (in its motions themselves) to “submit in 
hard copy form any document referred to extensively as an exhibit 
to any motion or response to a motion * * * filed with the Court 
oP Pid 

No such offer is contained in the motion at bar, nor does it set 
forth any other ground upon which the relief requested can be 
granted. The motion therefore must be, and it hereby is, denied. 


(Slip Op. 90-75) 


PPG Inpustrigs, INC., PLAINTIFF v. UNrTED STATES, DEFENDANT, VITRO FLEX, 
S.A. AND CRISTALES INASTILLABLES DE Mexico, S.A., DEFENDANT-INTERVENORS 


Court No. 86-12-01546 
[Remanded.]} 


(Decided August 9, 1990) 


Stewart and Stewart, (Terence P. Stewart and David Scott Nance) for plaintiff. 

Stuart M. Gerson, Assistant Attorney General, David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, United States Department of Justice 
(Platte B. Moring, III), Craig L. Jackson, Of Counsel, Attorney-Advisor, Office of the 
Deputy Chief Counsel for Import Administration, United States Department of Com- 
merce for defendant. 

Brownstein, Zeidman and Schomer, (Irwin P. Altschuler and David R. Amerine) 
for defendant-intervenors. 


MEMORANDUM OPINION AND ORDER 


CarMAN, Judge: In this action PPG Industries, Inc. (PPG) contests 
certain aspects of the determination of the International Trade Ad- 
ministration, United States Department of Commerce (Commerce), 
in the final administrative review of the countervailing order cover- 
ing fabricated automotive glass from Mexico for the period October 
24, 1984 through December 31, 1985. Fabricated Automotive Glass 
From Mexico: Final Results of Countervailing Duty Administrative 
Review, 51 Fed. Reg. 44,652 (December 11, 1986). Commerce deter- 
mined the total bounty or grant conferred on defendant-intervenors 
Vitro Flex, S.A. and Cristales Inastillables De Mexico, S.A.! in cal- 
endar year 1984 was 2.45% ad valorem and 0.17% ad valorem in 
1985. Id. Commerce determined the benefit received in 1985 was de 
minimis and directed the Customs Service to waive the assessment 
of countervailing duties for all entries made during 1985 and to 
waive cash deposit of estimated countervailing duties on future 
shipments of merchandise. Jd. at 44,655. PPG contests this determi- 


1Throughout this opinion defendant-intervenors will be referred to individually as “Vitro Flex” or Crinamex,” 
and collectively as “defendant-intervenors.” 
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nation and moves for judgment upon the administrative record 
under USCIT Rule 56.1. This Court has jurisdiction pursuant to 19 
U.S.C. §1516a(aX2XAXi) (1982 & Supp. V 1987) and 28 U.S.C. 
§ 1581(c) (1982). 

After examination of the contentions of the parties, the statutes, 
case law and record as discussed below, the Court determines to re- 
mand this action to Commerce for the limited purpose of reexamin- 
ing the benefits conferred by the FOMEX export loans for 1984 and 
1985 and to make any appropriate adjustments to the total bounty 
or grant for the relevant period. As to all other issues the Court 
holds that Commerce’s final determination is based upon substan- 
tial evidence on the record and is otherwise in accordance with law. 


BACKGROUND 


On January 14, 1985 pursuant to section 303 of the Tariff Act of 
1930 as amended, 19 U.S.C. § 1303, Commerce published in the Fed- 
eral Register a final affirmative countervailing duty determination 
and order finding that bounties or grants were provided to two 
manufacturers and exporters of fabricated automotive glass? from 
Mexico, Vitro Flex and Crinamex, in the amount of 4.68% ad 
valorem. Final Affirmative Countervailing Duty Determination and 
Countervailing Duty Order: Fabricated Automotive Glass From Mex- 
ico, 50 Fed. Reg. 1,906 (Jan. 14, 1985). This determination was sub- 
stantially upheld by this Court in Vitro Flex, S.A. v. United States, 
13 CIT ——, 714 F. Supp. 1229 (1989). 

Subsequently, on August 5, 1985, defendant-intervenors re- 
nounced any further participation in the programs determined by 
Commerce to be countervailable in its final countervailing duty de- 
termination. Administrative Record Document (A.R.) 29, Exhibit 7 
(522, 523). On February 18, 1986, Commerce published notice of ini- 
tiation of a countervailing duty administrative review covering 
fabricated automotive glass from Mexico. 51 Fed. Reg. 5,751. The re- 
view covered the period October 24, 1984 through December 31, 
1985 and examined 22 programs alleged to be countervailable. 

After substantial investigation Commerce published the prelimi- 
nary results of its countervailing duty administrative review. 51 
Fed. Reg. 25,380 (July 14, 1986). Commerce preliminarily deter- 
mined that the net countervailable benefit conferred on the Mexi- 
can manufacturers and exporters, Crinamex and Vitro Flex, was 
6.51% ad valorem during the period October 24, 1984 through De- 
cember 31, 1984 and 0.12% ad valorem during calendar year 1985. 
Id. 


2Fabricated automotive glass, referred to hereinafter as “autoglass,” is laminated glass made of a clear or 
tinted piece of plastic sandwiched between two sheets of float glass. Autoglass is frequently used for automobile 
windshields and sometimes used for rear and side automobile windows. 

3In Vitro Flex, the Court remanded for the limited purpose of recalculating certain program benefits. The par- 
shen eanoguantty echumnhas We dnectan tar tums egal detmunon tara tases tele tan peas WER tae 
to the issuance of the final results of the administrative review at issue in this case. See Vitro Flex, S.A. et al. v. 
United States, No. 85-02-00198, (Order dated June 15, 1989). 
4The numbers in the parentheses correspond to the microfilm frame numbers of the record. 
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Prior to the issuance of the final results of the administrative re- 
view, Commerce received comments from interested parties and 
conducted a hearing at PPG’s request. A.R. 65 (1175), 59 (712), 61 
(827). On the basis of these and other comments and further investi- 
gation, Commerce revised its preliminary determination and con- 
cluded that the total net bounty or grant received by defendant-in- 
tervenors in 1984 was 2.45% ad valorem and 0.17% ad valorem for 
the 1985 calendar year and that the latter figure was de minimis. 
51 Fed. Reg. 44,652. The total benefit was determined to derive en- 
tirely from defendant-intervenors’ participation in the FOMEX pro- 
gram. PPG seeks review of this determination. 

PPG asserts four broad arguments in support of its contention 
that Commerce’s final administrative review determination sub- 
stantially undervalued the countervailable benefit conferred upon 
defendant-intervenors: (1) Commerce failed to properly calculate 
the benefit conferred by the FOMEX program;5 (2) Commerce im- 
properly determined that the FICORCA program® was not 
countervailable; (3) Commerce improperly determined that Mexico’s 
policy concerning the pricing of natural gas was not countervail- 
able, and; (4) Commerce failed to adequately investigate whether 
benefits were conferred by the CEDI program.’ PPG asserts Com- 
merce’s conclusions were not supported by substantial evidence on 
the record and were otherwise contrary to law. 

In response, Commerce admits to committing certain errors in 
calculating a portion of the benefit conferred by the FOMEX pro- 
gram and requests a limited remand to make appropriate correc- 
tions and perform any necessary recalculations of the total bounty 
or grant. As to the remaining contentions, Commerce requests they 
be rejected and the remaining portions of the final determination 
be upheld based upon substantial evidence on the record. Defen- 
dant-intervenors assert the final determination should be sustained 
in its entirety, arguing that a remand is not necessary. 


Discussion 


Commerce’s determination must be upheld unless it is “unsup- 
ported by substantial evidence on the record, or otherwise not in ac- 
cordance with law.” 19 U.S.C. § 1516a(b)(1)(A) (1982). Substantial ev- 
idence “means such relevant evidence as a reasonable mind might 
accept as adequate to support a conclusion.” Matsushita Elec. Inds. 
Co. v. United States, 3 Fed. Cir. (T) 44, 51, 750 F.2d 927, 933 (1984) 
(quoting Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 
(1938)). 


5FOMEX (Fund for the Promotion of Exports of Mexican Manufactured Products) is a government trust that 
provides low interest loans at preferential, non-commercial rates, to Mexican companies to promote the manufac- 
ture and sale of export products and to promote product exports. 

SFICORCA (Fund for Coverage of Exchange Risks) i is a trust fund established by the Mexican Government and 
the Bank of Mexico to help companies refinance foreign debt. Commerce also investigated a program entitled 
FICORCA Il and found that it was not used by the industry. 51 Fed. Reg. at 44.652; A.R. 29 at 4 (497), 47 (668, 
674). That determination is not challenged here 
7CEDI (Certificado de Devolution del lmguesto) are tax rebates for exports. 
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As a general rule this Court will accord substantial deference to 
Commerce’s implementation of its statutory mandate, since an 
agency’s interpretation of a statute it is authorized to administer 
will be upheld as in accordance with law “ ‘unless unreasonable and 
plainly inconsistent with the statute, and * * * unless weighty rea- 
sons require otherwise.’ ” ICC Indus. v. United States, 5 Fed. Cir. (T) 
78, 84, 812 F.2d 694, 699 (1987) (quoting Melamine Chemicals, Inc. 
v. United States, 2 Fed. Cir. (T) 57, 60-61, 732 F.2d 924, 928 (1984)). 
Furthermore, “[a]n agency’s ‘interpretation of the statute need not 
be the only reasonable interpretation or the one which the court 
views as the most reasonable.’ ” Jd. 5 Fed. Cir. (T) at 85, 812 F.2d at 
699 (quoting Consumer Products Div., SCM Corp. v. Silver Reed 
America, Inc., 3 Fed. Cir. (T) 83, 90, 753 F.2d 1033, 1039 (1985)) (em- 
phasis in original). Where there is substantial evidence on the re- 
cord, and conflicting conclusions can be drawn therefrom, this 
Court will defer to the judgment of the agency, even if the agency’s 
decision is not in accord with the decision the court would have 
adopted had it reviewed the record de novo. American Lamb Co. v. 
United States, 4 Fed. Cir. (T) 47, 54, 785 F.2d 994, 1001 (1986). 


I. FOMEX Program: 


PPG contends that Commerce failed to calculate the full benefit 
provided to Mexican autoglass producers by FOMEX loans and im- 
properly allocated the benefits over an arbitrarily chosen time 
period. 


A. FOMEX Valuation: 


The FOMEX loan program includes pre-export loans paid out in 
pesos, and export loans paid out in dollars or other foreign curren- 
cy. PPG contends Commerce made significant errors in determining 
the value of both categories of loans. 


1. FOMEX Pre-Export Loans: 


In determining whether a countervailable subsidy had been con- 
ferred by FOMEX pre-export loans at preferential rates, and the 
amount of any subsidy, Commerce compared the FOMEX loan in- 
terest rate with a benchmark national average interest rate. The 
benchmark rate purportedly reflected the loan interest rate a Mexi- 
can company could have obtained through private channels. In de- 
termining the benchmark rate for 1984, Commerce used the effec- 
tive interest rates published by the Bank of Mexico in the publica- 
tion Indicadores Economicos (I.E.) for that year. 51 Fed. Reg. at 
44,653. 

Since the Bank of Mexico did not publish I.E. rates for 1985, Com- 
merce calculated the benchmark rate for 1985 by using the Costo 
Procentual Promedio (CCP). The CCP, relied on by the Bank of 
Mexico in calculating the I.E. rates, represented the average cost of 
funds to a sample of Mexican banks plus a spread to reflect a risk 
premium. To construct a benchmark rate for 1985, Commerce used 
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the average CCP rate for 1985 and added to it the average spread 
between the CCP and the I.E. effective rates for the period 1982-84. 
Commerce explained the rationale underlying its approach: 


The effective I.E. interest rates are based on data received 
from a ae of companies representing a cross-section of the 
economy ese effective rates include finance charges, e.g., 
commissions, fees for opening a line of credit, fees for credit re- 
newal, prepayment of interest, compensating balances, etc., and 
may also include compounding of interest, since many of the 
loans included in the Bank’s sample have short (2-3 month) 
terms. Both the nominal and effective LE. interest rates are 
weighted averages of the rates reported to the Bank [of Mexico] 
by the banks and companies in the respective samples. 

To determine the effective interest rate benchmark for 1984 
peso loans, we used the I.E. effective rates published each 
month and calculated an average annual effective rate. In 1985, 
the Bank stopped publishing the I.E. rates. Therefore, we calcu- 
lated the average spread between the CCP rate and the LE. ef- 
fective interest rates for the Paper 1982 through 1984, the only 
— for which we have I.E. rates. Our effective interest rate 

nchmark for 1985 was the sum of this average spread and the 
average CCP rates for 1985. For the FOMEX pre-export loans, 
we found no evidence of finance charges of any kind. Since in- 
terest on these loans is paid at the en nd of the term, we consider 
the nominal preferential rate to be the same as the effective 
preferential interest rate. 


Id. (emphasis added). 

PPG does not object to Commerce’s methodology per se, but con- 
tends that Commerce understated the benefit conferred by pre-ex- 
port peso denominated loans by assuming that compensating bal- 
ances® were accounted for in the LE. interest rates, upon which 
Commerce based its benchmark rates. Plaintiffs Memorandum In 
Support of Motion For Judgment on the Agency Record (Plaintiff's 
Brief) at 17. 

The parties agree that “compensating balances are the general 
practice in Mexico for both commercial and government program 
loans.” A.R. 47 at 2 (657). Compensating balances can allegedly 
reach as high as 25% of the loan value. See Plaintiffs Brief at 8-9; 
A.R. 59 at 12-13 (723-24). Since the costs associated with compen- 
sating balances tend to drive up the effective cost of short-term bor- 
rowing, PPG argues, failure to accurately account for the effect of 
compensating balances in the benchmark rate resulted in underval- 
uation of the subsidy conferred by the preferential FOMEX loan 
rates. PPG challenges whether there is substantial evidence on the 
record indicating that the LE. tables relied upon by Commerce in 


SCompensating balances are essentially funds teid by a Sank as security for a loan. Many banks require that a 
borrower maintain an average account balance equal to a percentage of the outstanding loan. Com pensating bal- 
ances have the effect of raising the real or effective interest rate of the loan. See Transcript (Tr.) of oral argument 
at 53 (Aug. 9, 1989), A.R. 17 (270-71). 
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calculating the benchmark interest rate reflected the effect of com- 
pensating balances. 

In support of its position PPG points to the LE. table of effective 
interest rates published in November 1983, which states in footnote 
one that compensating balances were not considered in creating the 
LE. interest rates. A.r. 17 (267, 269) (Table I-21 n.1). PPG contrasts 
this statement with a footnote in an I.E. compilation dated October 
1984, which noted that the effective interest rates listed for that 
year included certain costs borne by the lender such as charges for 
opening, renewal or discount or payment of interest in advance, 
etc., but failed to mention compensating balances as one of the 
costs. A.R. 17 (263, 266) (Table I-22 n.4). PPG further noted at oral 
argument that the effective interest rates quoted in the two tables 
overlap for approximately nineteen months (January 1982 through 
September 1983) and are virtually identical. Tr. at 7; Compare A.R. 
17, Table I-21 (267, 269) with A.R. 17, Table I-22 (263, 266). PPG ar- 
gues these documents imply that the 1984 LE. interest rates Com- 
merce used for its benchmark did not include compensating bal- 
ances and thus failed to accurately reflect the benefits conferred by 
the program. 

Commerce argues there is ample evidence on the record to sup- 
port its contention that compensating balances were accounted for 
by the Bank of Mexico in its LE. rates and that the benchmark loan 
rate Commerce used for comparison was a reasonable one. Defer.- 
dant’s Memorandum In Opposition To Plaintiff's Motion For Judg- 
ment Upon The Agency Record (Defendant’s Brief) at 48-50. 

Commerce contends that the explicit exclusion of compensating 
balances from the November 1983 table of I.E. rates merely under- 
scores the premise that the I.E. rates normally include compensat- 
ing balances. Jd. at 51. In Commerce’s words: “Since compensating 
balances are a common feature in loan transactions in Mexico, any 
description of charges provided by the Mexican government in its 
listing of interest rates would no doubt mention the exclusion of 
compensating balances if they were not considered in compiling the 
statistics.” Id.; see also Tr. at 54—55. 

In support of its position that I.E. rates included the effect of com- 
pensating balances, Commerce relied upon a statement by a Bank 
of Mexico official from the verification report in Litharge, Red 
Lead, and Lead Stabilizers From Mexico, 51 Fed. Reg. 37,319 (Oct. 
21, 1986) (final). The verification report stated: “The spread be- 
tween the nominal and effective interest rates is due to finance 
charges (‘‘cargos financieros”), such as commissions, fees for open- 
ing a line of credit, fees for credit renewal, and prepayment of inter- 
est. The finance charges may also include compensating balances.” 


9Since the verification report from Litharge, Red Lead, and Lead Stabilizers From Mexico, 51 Fed. Reg. 37,319 
was not part of the administrative record in this case Commerce, contemporaneously with the filing of its brief, 
moved to suppiement the administrative record with the document. In a published opinion, this Court remanded 
the matter to Commerce to supplement the record with direction that interested parties be afforded the opportu- 
nity to comment upon the supplemental information Commerce relied on. See PPG Indus. v. United oe 13 
CIT ——, Slip Op. 89-28 (Mar. 8, 1989). The record on remand will be cited in this opinion as “ 
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Remand R., Exhibit 1 at 17 (emphasis added). Commerce argues 
that the word “may” in the above statement should not be inter- 
preted to mean that the Bank of Mexico official was unsure wheth- 
er compensating balances were included in calculations of the I.E. 
rates. Rather, Commerce contends that compensating balances were 
included in the Bank of Mexico’s compilation of the I.E. rates when 
the underlying survey data included them. Tr. at 55; Remand R. at 
3-4. That is, to the extent that the cross-section of the banks sur- 
veyed required compensating balances in their lending practices, 
the LE. rates accounted for them. Remand R. at 3-5. 

Defendant-intervenors support Commerce’s position but add the 
contention that even if the effect of compensating balances was not 
included in I.E. rates, Commerce’s methodology was reasonable. 
Brief of Defendant-Intervenors Vitro Flex, S.A. And Cristales Inas- 
tillables De Mexico, S.A. In Opposition To Plaintiff's Motion For 
Judgment On The Agency Record (Defendant-Intervenors’ Brief) at 
18. 

The Court holds there is substantial evidence on the record to 
support Commerce’s determination that the I.E. rates included an 
accommodation for the effect of compensating balances. The record 
reflects that the I.E. rates measured average effective interest rates 
on short term loans, and were compiled through a survey of a cross- 
section of Mexican loan transactions. Remand R. at 5-7. Loan terms 
varied from bank to bank and loan to loan. Compensating balances 
were not required for all loans; they were merely one of many 
charges that might have been added to the nominal interest rate to 
increase the total cost of the loan. The excerpt from the verification 
report in Litharge, Red Lead and Lead Stabilizers From Mexico, 
now a part of the record in this case, fully supports Commerce’s de- 
termination that the I.E. rates utilized by Commerce for its effec- 
tive interest rate benchmark for pre-export loans adequately ac- 
counted for compensating balances. See Remand R., Exhibit 1.'° 


2. FOMEX Export Loans: 


PPG also claims Commerce incorrectly calculated the benefit 
arising from FOMEX export loans denominated in United States 
dollars. 

In its final administrative review determination, Commerce stat- 
ed that it lacked sufficient information to calculate an effective in- 
terest rate benchmark for 1984, and was compelled to rely upon the 
nominal interest rate for short-term loans in the United States. See 
51 Fed. Reg. at 44,653. PPG argues that Commerce had enough evi- 
dence in the record to calculate the effective 1984 interest rate for 


10}y its Reply Brief, PPG for the first time raised the argument that Commerce was required to verify the in- 
in Litharge, Red Lead, concerning the I.E. rates. The Court disagrees. Comme merce need only verify in- 


cater ehomes, sie Ca semeed prematapOns cmabaied, wee net thanly. Carlisle Tire & Rubber Co. 
v. United States, 9 CIT 520, 531, 622 F. Supp. 1071, 1081 (1985) (in a final dumping determination it was not un- 
reasonable for Cosumenee to destine to endertake « cecend en-cite verification upen receipt of subinissions eubse- 
cquuit So Valibdalllins Wah Saub Gidin Aove-cnenths botaee dhe Gacl deteraiiatton. 
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its FOMEX export loan benchmark, and that it was error for Com- 
merce to use nominal rates. Plaintiff's Brief at 17. 

For calculations concerning 1985 FOMEX export loans, Com- 
merce used the quarterly weighted average effective interest rates 
published by the Federal Reserve as its benchmark. Commerce not- 
ed that the effective interest rates reflected the terms of the loans 
plus the nominal interest rate. See 51 Fed. Reg. at 44,653. 

PPG argues that Commerce failed to include anything in the re- 
cord that would explain how the Federal Reserve effective rates for 
1985 had been compiled. In particular, PPG questions whether the 
Federal Reserve effective rates, utilized by Commerce in construct- 
ing its benchmark rate, accounted for compensating balances. 

Defendant-intervenors argue that there is substantial evidence on 
the record to support Commerce’s determination as to the rates for 
both years. 

In its response, Commerce originally agreed with both of PPG’s 
arguments and requested a remand so that it could “ascertain 
which finance charges, if any, are included in the benchmark dollar 
interest rates for the years 1984 and 1985.” Defendant’s Brief at 53. 
Commerce agreed that within the context of a remand it could as- 
certain the effective interest rates for the 1984 export loan bench- 
mark and that utilizing effective rates over nominal rates would be 
desirable. Tr. at 56; see also Remand R. at 3. 

In support of its request for a remand to reexamine the 1985 
benchmark rate, Commerce indicated it harbored some uncertainty 
as to which finance charges were included in the quarterly weight- 
ed average interest rates published in the Federal Reserve Bulletin. 
Defendant’s Brief at 53-54. However, at oral argument, Commerce 
took the position that a remand was only appropriate on the issue 
of the 1984 FOMEX export benchmark rates. Commerce contended 
that the 1985 benchmark rate did indeed account for the effect of 
compensating balances and was supported by substantial evidence 
on the record. Tr. at 56-57. 

The Court agrees that a remand is appropriate to allow Com- 
merce to determine an effective interest rate for its benchmark for 
1984 FOMEX export loans, and to recalculate the actual amount of 
the benefit conferred upon defendant-intervenors. 

Additionally, the Court directs that on remand Commerce reex- 
amine the 1985 benchmark rate to ascertain which finance charges, 
if any, were included in the quarterly weighted average interest 
rates Commerce relied upon in compiling its benchmark. Further, 
Commerce is directed to examine whether or not the Federal Re- 
serve effective rates used by Commerce in constructing its bench- 
mark rate, accounted for compensating balances and what effect 
that factor had upon its determination. 
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B. FOMEX Allocation: 


PPG contests the methodology by which Commerce allocated the 
total FOMEX benefits received over the period of the review. 

To calculate the ad valorem amount of duty to be assessed to off- 
set defendant-intervenors’ receipt of subsidies, Commerce deter- 
mined the total adjusted benefit of the loans and divided this 
amount by the total exports to the United States over the period of 
review. A.R. 49 at 2 (691). Commerce chose to allocate the benefits 
provided by the FOMEX loan program over the period of review on 
a calendar year basis. Commerce determined the total net bounty or 
grant received by the defendant-intervenors for exports of autoglass 
to the United States from October 24, 1984 to December 31, 1984 
was 2.45% ad valorem. Similarly, Commerce allocated the entire 
benefits received by the exporters over the 1985 calendar year, and 
determined the subsidy to be 0.17% ad valorem for 1985. Com- 
merce found the 1985 figure to be de minimis and therefore as- 
sessed no countervailing duties for that year. 51 Fed. Reg. 44,652. 

PPG argues that under the circumstances of this case it was an 
abuse of discretion and contrary to the underlying purpose of the 
countervailing duty statutes for Commerce to allocate the net 
FOMEX benefits received by defendant-intervenors on the basis of 
calendar years. Plaintiff's Brief at 21 (citing Freeport Minerals Co. 
v. United States, 4 Fed. Cir. (T) 16, 776 F.2d 1029 (1985)). 

PPG expresses concern that defendant-intervenors received pref- 
erential FOMEX loan subsidies throughout the first three months 
of 1985, prior to their February 7, 1985 renunciation, for which no 
countervailing duties were assessed. Since defendant-intervenors ac- 
tually received more than de minimis benefits prior to their renun- 
ciation of FOMEX loans, PPG argues, Commerce’s allocation of the 
FOMEX benefits across the entire 1985 calendar year, in light of 
the lack of any subsidy for the last three quarters of the year, re- 
sulted in the actual subsidy being rendered de minimis by Com- 
merce’s methodology. In other words, “but-for” Commerce’s choice 
of the calendar year as the basis for allocation of the 1985 FOMEX 
benefits there would have been no de minimis finding and defen- 
dant-intervenors would have been assessed duties equal to the bene- 
fits they received in accordance with the purpose of the statute. 

PPG argues that “[Commerce] was required to allocate the bene- 
fit from FOMEX loans over the period in which those ioans had an 
economic effect * * *” and that Commerce must choose an alloca- 
tion methodology that is reasonably calculated to reflect the com- 
mercial and competitive economic benefit of a subsidy to its recipi- 
ent. Plaintiff's Brief at 22-23. PPG contends that the economic ben- 
efit of the FOMEX loans received by defendant-intervenors ended 
on March 31, 1985, when all outstanding loans were apparently re- 
paid and program participation terminated. Jd. at 23. PPG would 
have Commerce allocate the benefit from FOMEX loans over two 
periods; one from October 24, 1984 through March 31, 1985, the oth- 
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er from April 1, 1985 through December 31, 1985. Plaintiff's Brief 
at 13. 

In support of its position PPG relies on IJpsco, Inc. v. United 
States, 12 CIT ——, 687 F. Supp. 614 (1988) and British Steel Corp. 
v. United States, 10 CIT 224, 632 F. Supp. 59 (1986) as well as the 
legislative history discussed in those cases. Plaintiff's Brief at 
22-23. 

PPG also seeks support in Commerce’s administrative practices 
and precedents, which PPG argues, mandate the use of a different 
allocation methodology by Commerce when program-wide changes 
occur within the period under review. Defendant-intervenors’ re- 
nunciation of FOMEX benefits early in 1985, PPG argues, was 
equivalent to a program-wide change that required Commerce to 
adopt a non-calendar year allocation methodology to ensure that 
the countervailing duty imposed accurately reflected the actual lev- 
el of subsidization. PPG also looks for support in administrative de- 
terminations where Commerce altered its standard allocation proce- 
dures to account for certain unique and anomalous factual circum- 
stances. Plaintiff's Brief at 24—26 (citing Oil Country Tubular Goods 
From Israel, 51 Fed. Reg. 21,201 (1986); Cast-Iron Pipe Fittings From 
Brazil, 50 Fed. Reg. 8,755 (1985); Rice From Thailand, 51 Fed. Reg. 
3,377 (1986); Ceramic Tile From Mexico, 49 Fed. Reg. 9,919 (198-4); 
Sugar Contents of Certain Articles From Australia, 50 Fed. Reg;. 
27,330 (1985) (preliminary determination); Offshore Platform Jack- 
ets and Piles From The Republic of Korea, 51 Fed. Reg. 11,799 
(1986); Certain Steel Products From South Africa, 47 Fed. Reg. 
39,379 (1982); Carbon Steel Wire Rod From South Africa, 47 Fed. 
Reg. 42,396 (1982)). 

Commerce responds that it exercised its discretion in a reasona- 
ble fashion, consistent with administrative practice and precedents 
and not contrary to law. In its final determination Commerce 
presented the following rationale for its refusal to adopt an alloca- 
tion period other than the calendar year in this case: 

At the outset of this review, we clearly identified the time pe- 
riod for the review in our questionnaire. Furthermore, the cal- 
endar year coincides with the fiscal year of the two companies 
involved. Adjusting the period of review as the petitioners sug- 
gest, with no compelling reason, would set a precedent by 
which either party could arbitrarily manipulate the time period 
set for a review in order best to serve its own interests. One 
could spread a given benefit over a long enough period of time 
to obtain a de minimis rate. Likewise, one conta s take a given 
benefit and sufficiently limit the time period to obtain an exces- 
sive rate. Such a precedent would severely undermine the De- 
partment’s policy, particularly the de minimis standard. 


51 Fed. Reg. at 44,654. Commerce also distinguished the primary 
cases and administrative decisions relied upon by PPG. Id. 
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In its brief and at oral argument, Commerce emphasized the ar- 
gument that PPG had failed to raise compelling reasons in favor of 
adoption of a different allocation period in this case. Commerce not- 
ed its apprehension that use of periods inconsistent with calendar 
or fiscal years would greatly hamper the collection of information 
during investigation. Commerce expressed concern that parties to 
an investigation not be given the opportunity to “gerrymander” the 
allocation period, opining that the purpose of the de minimis rule 
would be undermined by such a practice. 

In addition to concurring in the above arguments, defendant-in- 
tervenors interject the so-called “slippery slope” argument, postu- 
lating that allowing the allocation period to be determined on a 
case by case basis would be unworkable, not susceptible of precise 
standards and unnecessarily open the door to arguments of zealous 
counsel eager to slant allocation periods to their client’s advantage. 
Defendant-Intervenors’ Brief at 29-30. 

After careful examination of the record of this case, the case 
precedents and the arguments of the parties, the Court determines 
that Commerce’s allocation of FOMEX benefits over the calendar 
year was a reasonable exercise of its discretion, not inconsistent 
with statutory mandates or agency practice. Here, the choice of al- 
location methodology was within the sound discretion of Commerce 
and PPG has failed to show Commerce’s choice was unreasonable or 
unsupported by substantial evidence on the record or otherwise not 
in accordance with law. PPG’s quarrel amounts to little more than 
the argument that the allocation methodology it suggests is more 
reasonable than Commerce’s. As noted on numerous occasions, this 
argument cannot prevail. See e.g. Matsushita Elec. Inds. Co. v. Unit- 
ed States, 3 Fed. Cir. (T) 44, 54, 750 F.2d 927, 936 (1984). 

As courts have stated time and time again, an agency has broad 
latitude to implement the statutory scheme it is charged with ad- 
ministering. When reviewing an exercise of agency discretion in an 
area where the statute is silent, a reviewing court will not disturb 
an agency’s interpretation of the statute provided the interpreta- 
tion is reasonable, in accordance with law and not contrary to ex- 
pressed Congressional intent. Corning Glass Works v. United States 
Int'l Trade Comm’n, 4 Fed. Cir. (T) 118, 121-22, 799 F.2d 1559, 1565 
(1986); cf; Rhone Poulenc, Inc. v. United States, 899 F.2d 1185, 1190 
n.9 (Fed. Cir. 1990) (citing Chevron U.S.A. v. Natural Res. Def. 
Council, 467 U.S. 837, 842-45 (1984)). Importantly, the chosen meth- 
odology need not be the most reasonable though it must “ ‘reasona- 
bly [and] accurately reflect factual information in the administra- 
tive record.’” Ipsco, Inc. v. United States, 12 CIT ——, 701 F. Supp. 
236, 238 (1988) (quoting British Steel, 10 CIT at 235, 632 F. Supp. at 
68). 

Section 751, of the Tariff Act of 1930 as amended, providing for 
administrative review determinations, by its silence, leaves conduct 
of the reviews within the discretion of the administering agency. 
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See 19 U.S.C. § 1675 (1982 & Supp. V 1987). Frequently, the period 
of review begins on the first day of the calendar year and ends on 
the last day of that same year. Because this review was the first ad- 
ministrative review of the countervailing duty order, the period of 
review began on the date the preliminary determination was pub- 
lished in the Federal Register and continued to the end of the next 
calendar year." 

In countervailing duty determinations Commerce has consistently 
allocated short term loans, and benefits generally, by calendar or 
fiscal year.!2 The same has been true for administrative reviews, 
even when the review period encompasses more than twelve 
months.'* Commerce has also employed this methodology when 
evaluating FOMEX loans in other determinations.'* Commerce has 
never given parties the power to arbitrarily set the allocation peri- 
ods. Rather, as the administrative determinations cited by PPG 
show, Commerce has considered alternative methodologies when 
supported by compelling arguments grounded in the facts of the 
case under review, when application would further the underlying 
purposes of the statutory scheme. Unlike the cases and administra- 
tive determinations relied upon by PPG, the facts of this case do not 
present a compelling argument for similar treatment. 

PPG relies upon British Steel and Ipsco in support of its claim 
that Commerce’s choice cf allocation period was unreasonable in 
that the calendar year accounting does not reasonably reflect the 
commercial and competitive benefit to the recipient of the subsidies 
over time. Commerce argues that these cases are inapposite because 
they concerned benefits received to purchase long-term capital as- 
sets used in the manufacture and production of steel products 
whereas this case concerns short-term loans. 

At issue in British Steel was Commerce’s use of a 15-year alloca- 
tion period for certain equity infusions from the British government 
to the British Steel Corporation. The choice of the 15-year alloca- 
tion period derived from Commerce’s reliance on the so-called “Sub- 
sidies Appendix” in Cold-Rolled Carbon Steel Flat-Rolled Products 
From Argentina, 49 Fed. Reg. 18,006, 18,016 (Apr. 26, 1984) (final). 
10 CIT at 233, 632 F. Supp. at 67. Commerce openly noted that its 


1!The initial date of the review period in the first administrative review usually coincides with the date of the 
preliminary affirmative determination because it is the first date on which Commerce is authorized by statute to 
order the suspension of liquidation of merchandise subject to countervailing duties. See 19 U.S.C. § 1671bid) 
(1982). 

12Se¢, e.g., Final Affirmative Countervailing Duty Determination; Certain Fresh Cut Flowers From Israel, 52 
Fed. Reg. 3,316 (Feb. 3, 1987); Final Affirmative Countervailing Duty Determination and Countervailing Duty Or- 
der; Certain Steel Wire Nails From Thailand, 52 Fed. Reg. 36,987 (Oct. 2, 1987); Final Affirmative Countervailing 
Duty Determination; Certain Electrical Conductor Aluminum Redraw Rod From Venezuela, 53 Fed. Reg. 24,763 
(June 30, 1988). 

13See, e.g., Certain Tool Steel Products From Brazil; Preliminary Results of Countervailing Duty Administrative 
Review, 51 Fed. Reg. 39,697 (Oct. 30, 1986); Certain Apparel From Argentina; Final Results of Countervailing Du- 
ty Administrative Review, 53 Fed. Reg. 1,053 (Jan. 15, 1988), Steel Wire From New Zealand; Final Results of 
Countervailing Duty Administrative Review, 53 Fed. Reg. 42,998 (Oct. 25, 1988). 

14 See e.g., Ceramic Tile From Mexico; Final Results of Countervailing Duty Administrative Review; 53 Fed. Reg. 
15,090 (April 27, 1988); Certain Iron-Metal Castings From Mexico; Final Results of Countervailing Duty Adminis- 
trative Review, 54 Fed. Reg. 3,632 (Jan. 25, 1989); Bricks From Mexico; Final Results of Countervailing Duty Ad- 
ministrative Review, 53 Fed. Reg. 38,314 (Sept. 30, 1988); Carbon Black From Mexico; Preliminary Results of 
Countervailing Duty Administrative Review, 53 Fed. Reg. 15,087 (Arp. 27, 1988). 
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choice of the 15-year period was arbitrary, but argued that the pro- 
cedure outlined in the Subsidies Appendix reasonably reflected the 
commercial and competitive effect of the benefit of the subsidy. 10 
CIT at 234, 632 F. Supp. at 67. Commerce also argued that adminis- 
trative considerations favoring predictability and consistency in 
agency determinations supported its position. Jd. 

In rejecting Commerce’s position, the Court noted that the monies 
at issue in British Steel, funds used to cover operating costs, to de- 
fray operating losses, and to cover redundancy and closure costs, 
made British Steel more efficient and competitive, the effect of 
which continued beyond the year of receipt into subsequent ac- 
counting periods. 10 CIT at 237, 632 F. Supp. at 69. The Court con- 
cluded that 


linking the commercial and competitive benefit of the subsidies 
at issue to the 15-year average useful life of capital assets in 
the U.S. steel industry, while administratively convenient, is 
unreasonable and not in accordance with Congressional intent 
that the benefits be allocated over a period of time reflecting 
the commercial and competitive benefit of the subsidy to the 
recipient. 


10 CIT at 236, 632 F. Supp. at 68 (emphasis in original). The Court 
remanded the case to Commerce, requiring the agency to use an al- 
location methodology reasonably responsive to the facts of the case. 

In reaching its holding the Court relied upon the legislative histo- 
ry of the Trade Agreements Act of 1979, the pertinent portion of 
which provides as follows: 


There is a special problem in determining the gross subsidy 
with respect to a product in the case of nonrecurring subsidy 
grants or loans, such as those which aid an enterprise in acquir- 
ing capital equipment or a plant. Reasonable methods of allo- 
cating the value of such subsidies over the | yore or expor- 
tation of the products benefitting from the subsidy must be 
used. In particular, a reasonable period based on the commercial 
and competitive benefit to the recipient as a result of the subsidy 
must be used. For example, allocating a subsidy in equal incre- 
ments over the anticipated 20-year useful life of capital equip- 
ment purchased with the aid of the subsidy would not be rea- 
sonable if the capital equipment gave the recipient of the subsi- 
dy an immediate significant competitive benefit compared to 
what would be the situation without the capital equipment and 
compared to the competitive benefit the equipment would like- 
ly provide in the later stages of its useful life. 


S. Rep. No. 249, 96th Cong., lst Sess. 85-86, reprinted in 1979 US. 
Code Cong. & Admin. News 381, 471-72 (emphasis added). 
Similarly, the Court in Jpsco rejected Commerce’s admittedly ar- 
bitrary choice of a 15-year allocation period for the value of grants 
received by Ipsco for capital improvement of its steel facilities. As 
in British Steel, the Ipsco Court, relying on the above-quoted legisla- 
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tive history, concluded that Commerce’s reliance upon the 15-year 
period in the same Subsidies Appendix was not reasonably related 
to a determination of the commercial and competitive benefit of the 
subsidy to Ipsco. 12 CIT at ——, 687 F. Supp. at 625. 

Rejecting Commerce’s arguments that policies favoring consis- 
tency and predictability in agency decision-making were sufficient 
reasons to uphold Commerce’s reliance on the 15-year allocation pe- 
riod in the Subsidies Appendix, the Court stated “[slimply applying 
a standard method, in the name of consistency and predictability, 
does not ensure the reasonableness of either the method, or the re- 
sulting period, in this or any other particular case.” Jd. The Court 
noted that absent a properly promulgated rule governing Com- 
merce’s selection of allocation periods, Commerce must provide a 
nonarbitrary basis for its reliance on the methodology in the Subsi- 
dies Appendix, based on the facts of the case before it. 12 CIT at 
——., 687 F. Supp. at 626 (citing Carlisle Tire & Rubber Co. v. Unit- 
ed States, 10 CIT 301, 306, 634 F. Supp. 419, 423 (1986)); and see 
British Steel, 10 CIT at 235, 632 F. Supp. at 68 (citing Alhambra 
Foundry v. United States, 9 CIT 632, 636, 626 F. Supp. 402, 408 
(1985). 

This Court finds British Steel and Ipsco distinguishable from the 
case at bar. 

British Steel concerned long-term equity infusions from the Brit- 
ish Government to British Steel Corporation aimed at enabling the 
company to complete long-term restructuring, avoid bankruptcy 
and become more competitive. British Steel, 10 CIT at 237, 632 F. 
Supp. at 69. The Court noted the British Government’s equity infu- 
sions provided the British Steel Corp. with a benefit “beyond the 
year of receipt and into subsequent accounting periods.” British 
Steel, 10 CIT at 237, 632 F. Supp. at 69. 

Ipsco involved long-term benefits in the form of subsidies used for 
the purchase of capital equipment. Jpsco, 12 CIT at ——, 687 F. 
Supp. at 620. 

Neither British Steel nor Ipsco addressed the reasonableness of 
Commerce’s choice of allocation period in the context of short-term 
subsidies, as is the case at bar, where the loans had terms of 60 to 
90 days and were tied to individual shipments of export merchan- 
dise. A.R. 49 at 3 (658); AR.R. 29, Exhibit 3 (510). 

PPG’s claim rests upon the speculative assumption that the com- 
mercial and competitive benefit to defendant-intervenors from the 
FOMEX loans ceased as of March 31, 1985. Plaintiff's Brief at 23. 
Commerce made no such determination. Rather, Commerce im- 
pliedly determined the benefits from the subsidies accrued over the 
entire calendar (and fiscal) year upon which Vitro Flex and 
Crinamex based their accounting. A.R. 29 at 3 (496). The Court does 
not find it unreasonable for Commerce to treat the FOMEX loan 

15The Court of Appeals for the Federal Circuit recently upheld Commerce's determination to use a 21-year pe- 


riod over which to amortize the grants to Ipsco. Ipsco, Inc. v. United States, Slip Op. 89-1486 at 15 (Fed. Cir. Apr. 
3, 1990). 
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subsidies, received in the first quarter of 1985, as having a benefi- 
cial effect on the competitive posture of Vitro Flex and Crinamex 
for the remainder of the fiscal year—in this case the 1985 calendar 
year. 

The Court also agrees with Commerce that PPG has failed to 
raise a compelling argument why this approach fails to reflect the 
commercial and competitive effect of the benefits to defendant-in- 
tervenors. Absent a compelling argument in fact or law that Com- 
merce’s choice of methodology was unreasonable, without support 
on the record, or an abuse of its discretion, this Court must uphold 
the agency. 

The Court has examined the administrative determinations relied 
upon by PPG and found them unpersuasive.'* In those determina- 
tions Commerce altered its allocation methodology due to program- 
wide changes that occurred during the period under administrative 
review (such as a change in benefits or the program’s suspension), 
or for other unusual circumstances having no application to this 
case. Defendant-intervenors’ voluntary renunciation of the FOMEX 
benefits in this case did nothing to change the program or its avail- 
ability, nor did the renunciation of benefits constitute a special cir- 
cumstance. Instead, defendant-intervenors’ renunciation would ap- 
pear to be a manifestation of the success of the countervailing duty 
laws in encouraging specific industries or groups of industries to 
forego unfair subsidies and compete on equal footing in the interna- 
tional arena. 

Here, the choice of allocation methodology was clearly reposed in 
Commerce and Commerce exercised its discretion reasonably. The 
Court holds there is substantial evidence on the record to uphold 
Commerce’s determination to allocate FOMEX benefits on a calen- 
dar year basis. 


II. FICORCA Program: 


In its final administrative review, Commerce determined not to 
investigate the FICORCA program” because it had previously found 
the program not countervailable in the final determination on float 
glass from Mexico, Unprocessed Float Glass From Mexico; Counter- 
vailing Duty Determination, 49 Fed. Reg. 23,097 (June 4, 1984) (fi- 
nal) (hereinafter “float glass determination”), and because PPG had 
failed to submit any new information warranting another investiga- 
tion. 51 Fed. Reg. at 44,653. Commerce reiterated its conclusion in 
the final float glass determination that the FICORCA program was 
not provided to a specific enterprise or industry, or group of enter- 
prises or industries, and that the program was not countervailable. 
Id. 


16PPG itself admits that the administrative determinations it relies upon are not directly on point, suggesting 
instead that they are persuasive by analogy. Reply Brief of Plaintiff PPG Industries, Inc. (Plaintiff's Reply Brief) 
at 32; Tr. at 32. 

17The FICORCA program is more fully explained in PPG Industries, Inc. v. United States, 11 CIT 344, 349, 662 
F. Supp. 258, 263-63 (1987) (PPG ID), appeal pending, No. 88-1175 (Fed. Cir. Dec. 28, 1987). 
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Subsequently, this Court affirmed Commerce’s final float glass de- 
termination in its entirety, including Commerce’s determination 
that FICORCA was not countervailable. PPG IJ, 11 CIT at 354, 662 
F. Supp. at 266. After an exhaustive examination of the issue, this 
Court stated in PPG II that Commerce “reasonably determined pur- 
suant to its statutory mandate that FICORCA benefits are not 
countervailable since they do not provide a benefit to a specific en- 
terprise or industry, or group of enterprises or industries.” Jd. In 
reaching this conclusion, the Court thoroughly analyzed and re- 
jected PPG’s argument that Commerce improperly relied upon the 
so-called general availability test found unlawful in Cabot Corp. v. 
United States, 9 CIT 489, 620 F. Supp. 722 (1985) (Cabot JD, appeal 
dismissed, 4 Fed. Cir. (T) 80, 788 F.2d 1539 (1986). The Court found 
the eligibility requirements for participation in FICORCA did not 
render the program beneficial to a discrete class of beneficiaries. 
PPG II, 11 CIT at 353, 662 F. Supp. at 266. 

PPG chailenges Commerce’s determination not to investigate the 
FICORCA program claiming the determination is not supported by 
substantial evidence on the record and is not in accordance with 
law. PPG contends Commerce improperly employed the general 
availability test in reaching its determination and argues that Com- 
merce violated its statutory duty by failing to obtain sufficient in- 
formation necessary to make its determination. Additionally, PPG 
suggests that Commerce violated a duty to “explain to PPG why the 
information submitted by PPG was inadequate to trigger a further 
investigation of FICORCA by the agency [and] * * * describe what 
sort of information it would need.” Plaintiffs Brief at 49 (citing Far 
East Machinery Co., Ltd. v. United States, 12 CIT ——, 688 F. Supp. 
610 (1988)). 

Commerce initially responded by invoking the doctrine of issue 
preclusion in general (collateral estoppel in particular) as a bar to 
PPG’s claim, but withdrew the claim at oral argument. Tr. at 42. 
However, since defendant-intervenors also raised the collateral es- 
toppel issue, the Court will address it.’* Additionally, Commerce 
claims this Court is bound by the doctrine of stare decisis to apply 
the same legal principles as were applied in PPG II to the issue of 
FICORCA countervailability. Lastly, Commerce asserts that it prop- 
erly refused to investigate the FICORCA program because it had 
been determined to be not countervailable in the prior final float 
glass determination and PPG had presented no new information to 
justify its reexamination. Defendant-intervenors generally support 
these contentions, adding that Commerce’s determination that 
FICORCA is not a countervailable bounty or grant is supported by 
substantial evidence on the record and is otherwise in accordance 
with law. 


18Commerce also claimed that PPG was collaterally estopped from raising the question of the countervailabili- 
ty of Mexico’s natural gas pricing policy. Since Commerce withdrew its collateral estoppel argument and defen- 
dant-intervenors did not raise it concerning PPG's natural gas claims, this Court will not address that issue. 
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A. Issue Preclusion: 


The Court of Appeals for the Federal Circuit has stated that ques- 
tions of issue preclusion should be guided by the Restatement (Sec- 
ond) of Judgments, which defines issue preclusion as a species of the 
broad category res judicata. Young Engineers, Inc. v. United States 
Int’l Trade Comm’n, 2 Fed. Cir. (T) 9, 19, 721 F.2d 1305, 1314 (1983). 
The Court stated: “ ‘issue preclusion [concerns] the effect of [a] de- 
termination of an issue in another action between the parties on 
the same claim (direct estoppel) or a different claim (collateral es- 
toppel).’” Id. (quoting Restatement (Second) of Judgments, § 13 
(1982) (introductory note)); see also Cabot Corp. v. United States, 12 
CIT ——, 694 F. Supp. 949, 953 n.5 (1988) (Cabot ID); PPG Industries, 
Inc. v. United States, 138 CIT ——, 712 F. Supp. 195, 198 (1989) (PPG 
ITT), appeal pending, No. 89-1520 (Fed. Cir. June 1, 1989). 

The Restatement further describes issue preclusion as follows: 


When an issue of fact or law is actually litigated and deter- 
mined by a valid and final judgment, and the determination is 
essential to the judgment, the determination is conclusive in a 
subsequent action between the parties, whether on the same or 
a different claim. 


Restatement (Second) of Judgments, at § 27 (introductory note); see 
also United States v. Mendoza, 464 U.S. 154, 158 (1984). 
The following four conditions must be met for issue preclusion to 
obtain: 
(i) the issue previously adjudicated is identical with that now 
presented, 
(ii) that the issue was “actually litigated” in the prior case, 
(iii) the previous determination of that issue was necessary to 
the end-decision then made, and 
(iv) the party precluded was fully represented by counsel in 
the prior action. 


Thomas v. GSA, 794 F.2d 661, 664 (Fed. Cir. 1986). The parties focus 
on requirement (i) above concerning the identity of the previously 
litigated issue to the one currently before the Court. 

Defendant-intervenors, and Commerce in its brief, argue that the 
legal issue in the float glass determination (PPG IJ) and this case 
are identical. They claim that in both cases PPG raised the conten- 
tion that Commerce improperly determined that the FICORCA pro- 
gram was not countervailable. 

PPG claims that because the two determinations were based upon 
different facts, principles of issue preclusion do not apply. In partic- 
ular, PPG notes that the final float glass determination was based 
upon, and examined, different time periods and involved different 
manufacturers and exporters from the instant investigation. PPG 
also claims the information it submitted to Commerce during the 
investigation relating to the FICORCA program raised substantial 
factual issues distinguishing this case from the float glass determi- 
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nation. PPG also notes that in PPG IJ the Court principally ad- 
dressed the eligibility requirements of the FICORCA program but 
did not discuss the application procedures, approval rates, or the ac- 
tual distribution of benefits. Plaintiffs Reply Brief at 8. 

This Court’s discussion of a virtually identical collateral estoppel 
argument in PPG III is instructive. There, this Court stated: 


The burden on the party seeking issue preclusion is and 
should be exacting. This is especially so in trade cases, since 
Congress has made specific provision for periodic administra- 
tive reviews in countervailing duty and dumping cases * * *. 
Since the agencies involved perform the function of expert find- 
ers of fact concerning different programs, different time 
frames, economic statistics and other factors in countervailing 
duty and dumping investigations as well as similar functions 
during periodic reviews, principles of issue preclusion should be 
carefully applied. To hold otherwise would have a chilling ef- 
fect upon the administrative processes envisioned by the 
Congress. 


13 CIT at ——, 712 F. Supp. at 199. These considerations apply 
equally to the case at bar. 

On the basis of the facts of this case the Court holds there has not 
been a showing of sufficient identity between the issues in the float 
glass determination in PPG II and this case for issue preclusion to 
apply. PPG is not precluded from litigating the issue of FICORCA 
countervailability in this proceeding. 

B. Sufficiency of Evidence to Justify Reexamination: 

Turning to the merits, Commerce found that the FICORCA pro- 
gram was not countervailable in the final unprocessed float glass 
determination and refused to investigate the FICORCA program 
anew. Commerce submits this determination was reasonable be- 
cause the evidence PPG submitted during the investigation was not 
sufficient to justify reexamination of FICORCA. 51 Fed. Reg. at 
44,653-54. Commerce argues that it “will not investigate a program 
alleged to confer a bounty or grant once it has determined, in a fi- 
nal determination, that the same program is not countervailable 
unless the petitioner alleges new facts or presents new evidence jus- 
tifying a review of the finding.” Defendant’s Brief at 27; see also Fi- 
nal Affirmative Countervailing Duty Determination and Counter- 
vailing Duty Order: Fabricated Automotive Glass From Mexico, 50 
Fed. Reg. 1,906, 1,909 (Jan. 14, 1985) (“Absent new evidence or 
change of circumstances, we do not reinvestigate programs found 
not to be countervailable in earlier investigations.”’). 

PPG argues that Commerce was required to investigate the 
FICORCA program on the basis of the information it submitted dur- 
ing the review. In this case PPG submitted both “old” information 
and “new” information. The old information consisted of documents 
and briefs previously submitted to Commerce in the float glass de- 
termination. The new information related to the utilization of the 
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FICORCA program by various companies, none of which had been 
considered by Commerce in the float glass determination. A.R. 17, 
Exhibit 3 (363). 

PPG claims the new information showed that the Mexican Gov- 
ernment pre-selected beneficiaries of the FICORCA program, the el- 
igibility requirements served to limit the availability of the pro- 
gram, and the program provided de facto benefits to a discrete class 
of beneficiaries. PPG argued this conclusion could be inferred from 
the “fact that the number of participants, though absolutely rela- 
tively large (1200), was quite small (3.5%) in relation to the number 
of all companies in Mexico.” Plaintiffs Reply Brief at 18. PPG also 
relied on information that purported to show that nine companies 
accounted for more than 50% of all debt enrolled in the program 
and that the Vitro group alone accounted for over 8% of FICORCA 
coverage. Id.; Plaintiffs Brief at 44. 

Commerce has discretion in deciding whether to reinvestigate a 
program previously found not countervailable in a final agency de- 
termination; in reaching its decision Commerce is entitled to draw 
upon its own knowledge and expertise and facts capable of judicial 
notice. See Can-Am Corp. v. United States, 11 CIT 424, 429, 664 F. 
Supp. 1444, 1449 (1987); cf: United States v. Roses, Inc., 1 Fed. Cir. 
(T) 39, 46, 706 F.2d 1563, 1568-69 (1983) (agency discretion in decid- 
ing whether to initiate an antidumping investigation); cf. Luciano 
Pisoni Fabbrica Accessori v. United States, 10 CIT 424, 426, 640 F. 
Supp. 255, 257 (1986) (same). 

The information submitted by PPG was examined by Commerce 
and found insufficient to justify a new investigation. Commerce as- 
serted the information failed to rebut its prior finding that the pro- 
gram was “not provided to a specific industry, or group of enter- 
prises or industries, and that the program is not countervailable.” 
51 Fed. Reg. at 44,653.19 The Court notes that the information sub- 
mitted by PPG was not materially inconsistent with Commerce’s 
analysis or conclusions in the float glass determination, nor was the 
information otherwise of such import as to cast grave doubt on the 
soundness of Commerce’s original determination that FICORCA 
was not countervailable. 


19Contrary to PPG’s assertion, the holding and rationale of Far East Machinery Co., Ltd. v. United States, 12 
CIT ——, 688 F. Supp. 610, do not apply in this case. Far East Machinery concerned an administrative review of 
an antidumping duty order where Commerce had employed several different standards in the same review in de- 
termining the validity of a duty drawback adjustment claimed by plaintiff. The Court ruled that Commerce’s use 
of undefined standards failed to put plaintiff on notice of the information it was required to submit to establish 

the adjustment. Based on the facts of the case, the Court remanded the matter and required Commerce to “make 
clear exactly what the record must establish in order to substantiate a drawback adjustment.” 12 CIT at ——, 
688 F. Supp. at 616-17. 

Far East Machinery does not stand for the proposition, as PPG contends, that Commerce is generally obliged 
to instruct a party to an administrative review of the information required to trigger reinvestigation of a pro- 
gram. Rather, the Court in Far East Machinery was concerned with enforcing consistency in agency application 
of statutory "4 

PPG has offered no statutory or other authority to support its contention that in cases such as the one at bar, 
where Commerce’s standard of review is clearly articulated, consistently applied and the parties are on notice of 
its use, Commerce must inform the parties what information would be sufficient to trigger a reexamination of a 
program previously found not countervailable by the agency in a final determination. 
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On the basis of an examination of the record, the arguments of 
the parties and the facts of this case, the Court concludes it was rea- 
sonable for Commerce to not investigate FICORCA and the Court 
finds the determination was based upon substantial evidence on the 
record and was not contrary to law.” 


III. Mexican Natural Gas Pricing Policy: 

PPG challenges Commerce’s determination that the producers of 
autoglass did not receive countervailable benefits in the form of 
nonmarket rate natural gas prices. Specifically, PPG contends that 
the Mexican government had implemented a policy of selling natu- 
ral gas to industrial users in Mexico at prices (1) below the world 
market price and the Mexican export price of natural gas; and (2) 
that were preferentially lower for certain industries within Mexico. 
Plaintiffs Brief at 50. PPG claims Commerce’s failure to address 
these issues in either its preliminary or final determinations was 
contrary to law and not based upon substantial evidence on the 
record. 

In response, Commerce notes a distinction between PPG’s two 
claims: the first concerns a “dual pricing policy,” the second, a 
“preferential pricing policy.” At oral argument, Commerce articz 
lated the difference: 


By “dual pricing policy,” we mean that plaintiff in the past has 
alleged that the Mexican Government charges one price for 
natural gas, the natural gas it sends to foreign countries, and a 
different price for natural gas—for the gas it sells to its domes- 
tic industries. That’s what we call “dual pricing policy.” 

The second issue concerns preferential pricing and that is 
selling some natural gas to companies inside Mexico at differ- 
ent prices or prefer one industry within the domestic economy 
over the other. That’s preferential pricing * * *. 


Tr. at 43-44. 

Commerce concedes it did not address PPG’s dual pricing policy 
claim but asserts the allegation was not timely raised during the 
administrative review and thus PPG failed to exhaust its adminis- 
trative remedies, precluding its claim at this stage of the proceed- 
ings. Commerce stated: 


[PPG] did not request that Commerce investigate whether the 
provision of natural gas to the domestic industry at lower 
prices than it was sold for export constituted a countervailable 
subsidy. Instead, it requested Commerce to examine whether 
Mexico provided price discounts to certain natural gas consum- 
ers in Mexico. 


Defendant’s Brief at 29. 


201n view of the Court’s decision that it was reasonable for Commerce to refrain from reexamination of the 
FICORCA program in the absence of sufficient new evidence presented by PPG to justify it, the Court need not 
address Commerce’s argument concerning the application of the doctrine of stare decisis to the countervailability 
of FICORCA as a maiter of law. 
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As to the preferential pricing policy, Commerce contends it did 
investigate the issue exhaustively and determined neither Vitro 
Flex nor Crinamex received any subsidies. Commerce contends 
there is substantial evidence on the record to support its 
determination.”! 

Defendant-intervenors generally concur in Commerce’s argu- 
ments but highlight the chronology of PPG’s dual pricing argu- 
ment. Defendant-intervenors note that PPG raised the dual pricing 
issue in a footnote, without argument or other support, after verifi- 
cation had already been completed and contrary to notification PPG 
had received from Commerce that no new subsidy allegations would 
be investigated after verification. Defendant-intervenors’ Brief at 
60-61; See A.R. 44 (643), A.R. 59 at 36 (747). 


A. Dual Pricing Policy: 
In its request for an administrative review PPG sought investiga- 
tion of alleged preferential pricing between certain Mexican con- 


sumers, but declined to pursue the same remedy as to dual pricing. 
A.R. 17 at 10 (205. PPG’s request stated: 


The Government of Mexico has implemented a conscious policy 
of selling natural gas to domestic users, especially domestic in- 
dustries, at prices below the world-market price and the price 
which Mexico charges for its own exports of natural gas. In the 
past, there have also been price discounts for certain types of 
industrial users of natural gas, so that these users paid an even 
lower price for gas. The ITA has determined that a difference 
between world and domestic prices for natural gas does not in 
itself confer a countervailable bounty or grant. However, a sys- 
tem of discounting prices for certain consumers would consti- 
tute a countervailable preference. The ITA therefore should ex- 
amine during the review whether such a system of discounting 
still exists, and if so, the extent to which Respondents have 
benefitted from it. 


Id. Commerce claims it did precisely what PPG requested. The 
Court agrees. 

PPG requested Commerce to investigate preferential pricing of 
natural gas—the provision of natural gas by the Mexican govern- 
ment at preferential prices to certain domestic industries. It did not 
request Commerce to investigate the dual pricing of natural gas in 
the domestic market in relation to the export market. Nevertheless, 
PPG claims it was not required to exhaust its administrative reme- 
dies in regard to the dual pricing issue since it would have been fu- 
tile in light of repeated determinations by Commerce that Mexico’s 
natural gas pricing policy did not provide a countervailable bounty 
or grant. Plaintiff's Reply Brief at 12. 


21Commerce also raises the issue of stare decisis as to PPG's claims concerning the Mexican Government's nat- 
ural gas pricing policy. The Court will refrain from addressing this issue, since as discussed below, Commerce's 
determination that the parties to the investigation did not receive preferential prices on natural gas was based 
upon substantial evidence on the record. 
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As a general rule, the doctrine of exhaustion of administrative 
remedies provides that “judicial review of administrative action is 
inappropriate unless and until the person seeking to challenge that 
action has utilized the prescribed administrative procedures for 
raising the point.” Sharp Corp. v. United States, 6 Fed. Cir. (T) 63, 
67, 837 F.2d 1058, 1062 (1988); see also Wieland Werke, AG v. Unit- 
ed States, 13 CIT ——, 718 F. Supp. 50, 55 (1989); Lowa, Ltd. v. 
United States, 5 CIT 81, 90, 561 F. Supp. 441, 448 (1983), affd, 2 
Fed. Cir. (T) 27, 724 F.2d 121 (1984). 

Under certain unusual circumstances, such as the futility of pur- 
suing the administrative relief available, failure to exhaust admin- 
istrative remedies will not preclude judicial review. For example, 
where the agency has no power to provide the remedy sought, or 
where the remedy would be manifestly inadequate, or the procedu- 
ral steps required by the agency would constitute “clearly useless 
acts,” exhaustion can be waived. See Wieland Werke, 13 CIT at ——, 
718 F. Supp. at 55; Alhambra Foundry Co., Ltd. v. United States, 12 
CIT at ——,, 685 F. Supp. 1252, 1256 (1988); United States v. Priority 
Products, 4 Fed. Cir. (T) 88, 92-93, 793 F.2d 296, 300 (1986); Luggage 
and Leather Goods Mfrs. of America v. United States, 7 CIT 258, 
266, 588 F. Supp. 1413, 1420 (1984); and see generally 4 K. Davis, 
Administrative Law Treatise § 26:11 (2d ed. 1983). 

The Court does not agree that exhaustion should be waived on 
the basis of futility. PPG claims that it would have been futile to 
raise the dual pricing policy issue before the agency in a timely 
fashion because “the ITA has repeatedly determined that Mexico’s 
natural gas pricing policy does not provide a countervailable bounty 
or grant.” Plaintiff's Reply Brief at 12. The fact that a party to an 
administrative proceeding finds an argument may lack merit, or 
had failed to prevail in a prior proceeding based on different facts, 
does not, without more, rise to the level of futility barring exhaus- 
tion. Whatever prejudice that may inure to PPG from this scenario 
was brought on by PPG’s own acts. 

As the chronology of PPG’s actions in the administrative review 
makes clear, PPG apparently failed to raise the dual pricing argu- 
ment in its original request for administrative review because of a 
tactical decision, not its futility, since subsequently and belatedly, 
PPG did attempt to raise the dual pricing issue for review. Thus, it 
was the untimeliness of PPG’s claim, not that it would have been fu- 
tile for PPG to raise the issue, that led Commerce to not consider 
the dual pricing argument. On the basis of these facts, the Court 
can discern no unusual or extraordinary circumstances to justify 
PPG’s failure to raise the dual pricing issue in a timely fashion 
before Commerce. 

Under the circumstances of this case, the policies underlying the 
exhaustion doctrine do not support a waiver and Commerce’s fail- 
ure to address the dual pricing issue was reasonable, based upon 
substantial evidence and was not contrary to law. 
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B. Preferential Pricing Policy: 

On December 10, 1985, Commerce sent a questionnaire to the 
Government of Mexico requesting information concerning any dis- 
counts on the price of natural gas defendant-intervenors may have 
received or that the Mexican Government may have bestowed in 
general. A.R. 24 at 5 (477). The Mexican Government responded 
that neither Vitro Flex nor Crinamex received any preferential nat- 
ural gas discounts during the period under review. A.R. 29 at 4 
(497). 

During verification, Commerce obtained a copy of the national 
price list for natural gas from the Mexican Secretary of Finance 
which contained monthly listings covering the period of review. 
A.R. 47 at 10 (665). While visiting the offices of both Crinamex and 
Vitro Flex during verification, Commerce officials compared infor- 
mation from the official government price list with selected invoices 
for energy bills from Vitro Flex and Crinamex during the period of 
review and determined that the prices matched the national list 
prices and reflected no natural gas discount. Jd. at 14, 19 (669, 674). 
Nothing on the record contradicts these findings. 

The Court holds there is substantial evidence on the record to up- 
hold Commerce’s determination that defendant-intervenors did not 
obtain natural gas at preferential prices. 


IV. CEDI Program: 


PPG contends Commerce did not adequately investigate whether 
defendant-intervenors received CEDI program tax rebates. PPG al- 
so challenges Commerce’s decision not to investigate whether an ex- 
port consortium and subsidiary of Vitro, S.A., Fomento de Comercio 
Exterior (FCE), received CEDIs. 

During the investigation, PPG submitted certain information to 
the agency including a copy of the Mexican President’s Economic 
Report for 1985, and annual reports of Vitro S.A. (the parent com- 
pany of Vitro Flex and Crinamex), both of which, PPG argues, sug- 
gested that the CEDI program continued to operate, contrary to the 
assertions by Commerce and Mexican officials. A.R. 68 (1254-92). 
PPG argues Commerce was obligated to investigate FCE to deter- 
mine whether FCE received CEDI tax rebates for exports of 
autoglass. PPG also suggested that Commerce investigate whether a 
program called Extra-CEDI conferred benefits on exporters of 
autoglass. 

Notwithstanding PPG’s assertions to the contrary, Commerce de- 
termined that the CEDI program had been discontinued in 1982 
and that FCE had no direct connection with the export of autoglass 
or any dealings with either of the companies under review.” A.R. 
29 at 3 (496). During verification, the Mexican Government denied 
the existence of the Extra-CEDI program. A.R. 47 at 4 (659). 


22The only connection appeared to be Vitro Flex’s contractual use of the accounting services of an FCE employ- 
ee for several months. See A.R. 47 at 20 (675). 
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Commerce also verified that Vitro Flex, Crinamex and FCE had 
not received CEDI benefits during the period of review. See 51 Fed. 
Reg. at 44,653; A.R. 47 at 16-20 (665-75). Examination of the tax re- 
turns of Vitro Flex and Crinamex during verification showed no ev- 
idence of receipt of CEDIs, and Commerce’s examination of the fi- 
nancial statements and the 1984 tax return of Vitro S.A. revealed 
no evidence of CEDI benefits. A.R. 47 at 20 (675). Furthermore, con- 
trary to PPG’s assertion, Commerce investigated FCE in its ques- 
tionnaire and during verification. A.R. 24 at 8 (480); A.R. 47 at 20 
(675). Responses to these inquiries, and an examination of FCE’s fi- 
nancial statements failed to indicate receipt of CEDIs. 

The Court concludes there is substantial evidence on the record to 
support Commerce’s determination that the CEDI program of tax 
rebates was terminated in 1982, that Vitro Flex, Crinamex, Vitro 
S.A. and FCE did not receive CEDIs during the period of review, 
and that none of these parties received benefits from the alleged ex- 
tra-CEDI program. 


CONCLUSION 


On the basis of the foregoing, the Court remands this matter for 
further consideration consistent with this opinion on the issue of 
1984 and 1985 FOMEX export loans. Commerce’s final administra- 
tive review is affirmed in all other respects as based upon substan- 
tial evidence on the record and as otherwise in accordance with law. 
Commerce is directed to file the remand results with this Court 
within 60 days from the date of this determination. 





(Slip Op. 90-76) 
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Watson, Judge. This is an action in which the government is 
seeking to enforce civil penalties which it assessed against the de- 
fendants for alleged fraudulent violations of 19 U.S.C. § 1592 in con- 
nection with sixty-nine entries of wearing apparel. The individual 
defendants have moved to dismiss the complaint under Rule 4(h) of 
the Rules of this court because of the failure of the government to 
serve the complaint on them within 120 days of commencement of 
the action. The defendants have also moved to dismiss the action on 
the ground that it is time-barred and because it allegedly fails to de- 
scribe the fraud with the particularity required. Alternatively, the 
defendants move for a more definite statement of the alleged fraud 
and for the striking from the complaint of matters said to be scan- 
dalous and immaterial. 

For the purposes of the motion to dismiss, the allegations of the 
complaint are taken to be true. Defendant General International 
Marketing Group (“GIMG”) is a California corporation. Defendants 
Ellins and Kenneth Aronson were co-owners of GIMG. Defendant 
George L. Aronson was the general manager of GIMG. The com- 
plaint alleges a fraudulent scheme by the defendants pursuant to 
which they filed sixty-nine consumption entries at the Port of Los 
Angeles, California for wearing apparel bearing counterfeit “Ralph 
Lauren” trademarks, using invoices which did not reflect the true 
contract prices of the merchandise but instead showed a false, lower 
price. According to the government, the false entered value of the 
merchandise was $1,023,634, the actual value of the merchandise 
was $1,432,128, the domestic value of the merchandise was 
$3,598,000, and the loss of revenue to the United States was 
$131,181.00. 

Following criminal proceedings, the outcome of which is not rele- 
vant to the resolution of these motions, the government sought civil 
penalties from the defendants, and brought this action to collect 
those civil penalties under 19 U.S.C. § 1592. 

It is not disputed that the complaints in this action were served 
on the individual defendants more than 120 days after the action 
was commenced in court. Rule 4(h) of the Rules of this court pro- 
vides that an action may be dismissed if service of the summons and 
complaint is not made upon a defendant within 120 days after the 
action is commenced and the plaintiff “cannot show good cause why 
such service was not made within that period * * *.” The court 
must therefore decide whether cr not the government has shown 
good cause for not accomplishing service on the defendants within 
the prescribed time period. For the purposes of its analysis, the 
court focuses on the efforts made by the government to serve the 
complaints prior to June 10, 1987, which was the last day of the 120 
day period. 

In the cases of George Aronson and Kenneth Aronson, there was 
no attempt to accomplish personal service until after June 10, 1987. 
During the 120 day period leading up to that deadline, with respect 
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to George Aronson, the efforts consisted of mailing copies of the 
original summons and complaint to him (at what was believed to be 
his address) and to his attorney, both on the date of filing (February 
10, 1987); mailing copies of an amended complaint to George Aron- 
son at the same address approximately 40 days later, and, when 
these mailings failed to accomplish service, forwarding copies of the 
summons and complaint on May 22, 1987 to the Western Regional 
Office of the Customs Service with instructions to locate and serve 
him by hand. Beyond this, the only activity prior to the deadline of 
June 10, 1987, if it can be so described, is recounted in the affidavit 
of Special Agent Moore [Attachment B to Plaintiff's Memorandum 
in Opposition to Defendant Kenneth M. Aronson’s Motion to Dis- 
miss} in which Agent Moore states that he received the summons 
and complaint on May 29, 1987, immediately located George Aron- 
son’s address, informed his supervisor of that fact on June 1, 1987, 
and was instructed to discontinue efforts to make personal service 
while the Department of Justice sought to have counsel for defend- 
ants accept service. There is no proof whatsoever that the failure to 
serve this complaint during the 120 day period was due to any dila- 
tory, evasive or obstructive tactics by George Aronson or his 
counsel. 

In the case of Kenneth Aronson, the facts are virtually identical 
except that after the summons and complaint were forwarded to 
the Western Regional Office of the Customs Service, Agent Moore 
states that on May 30 and May 31, 1987 he attempted unsuccessful- 
ly to locate the residential address of Kenneth Aronson. On June 1, 
1987 he discontinued his efforts pursuant to the same instructions 
from his supervisor as were issued in the case of George Aronson. 

In the case of Craig Ellins, copies of the summons and complaint 
were sent to him by certified mail on the date of filing, i.e. February 
10, 1987, at 1902 Comstock Avenue, Los Angeles, California, an ad- 
dress which was provided to the government attorney by the Cus- 
toms Service and which the government represents to be “the only 
home address used by Mr. Ellins during the administrative proceed- 
ings that preceded this litigation.” [Declaration of Jeanne E. David- 
son, Attachment to Plaintiff's Memorandum in Opposition to Defen- 
dant Craig M. Ellins’ Motion to Dismiss.}] Defendant Ellins points 
out that the pre-penalty notification sent to defendant was sent to 
his correct address at 5933 Foothill Drive in Los Angeles. On the 
date of filing, the government also sent copies of the summons and 
complaint to the attorney who had represented him in the adminis- 
trative proceeding and who ultimately represented him in this 
litigation. 

The complaint sent to Mr. Ellins at the Comstock Avenue address 
was returned to the government on March 4, 1987. On March 17, 
1987, the government filed an amended complaint and sent copies 
to the aforementioned attorney. On March 19, 1987, the Customs 
Service provided government counsel with two additional addresses 
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for Mr. Ellins which the government claims “were obtained from of- 
ficial records of other governmental entities” with “considerable 
difficulty.” One of those addresses was the Foothill Drive address to 
which the pre-penalty notice had been sent. Copies of the amended 
complaint were also sent to Mr. Ellins’ attorney. None of the afore- 
mentioned mailings accomplished service. 

On May 22, 1987, when, according to the government’s attorney, 
“it became apparent that other means would be necessary to 
demonstrate service of process” copies of the summons and com- 
plaint were sent to the Western Regional Counsel’s Office of the 
Customs Service with a request to have Customs agents personally 
serve Mr. Ellins. Special Agent Dennis T. Shintani states, in an affi- 
davit attached to plaintiff's response to Defendant Ellins’ Motion to 
Dismiss, that on or about May 28, 1987 he received the summons 
and complaint intended for service on defendant Ellins. On Satur- 
day, May 30, 1987, he made two attempts to serve Ellins at the 
Foothill Drive address, one at 12 noon and the second one hour lat- 
er. On both occasions, he received no response from within the resi- 
dence. On the second occasion, he left his business card in the upper 
door jamb with a message for the defendant Ellins to call him at his 
office as soon as possible. That concluded the efforts made to serve 
defendant Ellins prior to June 10, 1987. 

To decide this motion, the court must address the question of 
what constitutes “good cause” for not accomplishing service within 
120 days after commencing the action. The term “good cause” is 
one of those phrases which has never been precisely defined and 
perhaps is inevitably destined to remain somewhat unclear. Our 
Rule 4(h) follows Rule 4(j) of the Federal Rules of Civil Procedure 
(FRCP). The only example given in the legislative history of the 
FRCP is the situation of a defendant who seeks to evade service. 128 
Cong. Rec. H9849, H9852 n. 25 (Dec. 15, 1982). That example is too 
obvious to be of use in more subtle cases in which the operative fac- 
tors are not a product of the putative defendants’ active obstruction, 
but rather, are centered on the action or inaction of the party seek- 
ing to make service. It is also rather easy to find good cause in those 
cases in which efforts to serve a defendant are notably diligent, 
such as those in which repeated attempts at personal service are 
coupled with an application to the court for an enlargement of time 
to effect service. See, United States v. Nuttall, 122 F.2d. 163, 167 (D. 
Del. 1988). On the other hand, when the efforts made to serve a 
complaint during the 120 day period have a somewhat minimal 
character, it becomes increasingly difficult to locate clear standards 
of good cause. 

In the opinion of this court, the clearest statement of a guiding 
standard in this area is found in U.S. v. Fields, 703 F. Supp. 749, 
751 (N.D. Ill. 1989). In that action, the government sued the defen- 
dant for failure to pay employee withholding taxes but failed to 
serve the complaint on defendant until after the 120 day period had 
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expired. In essence, the efforts made during the 120 days were noth- 
ing more than checking an administrative file and asking telephone 
directory assistance for defendant’s current address, followed by 
service on the wrong defendant, and fruitless inquiries among sev- 
eral co-workers of the defendant from the time of the alleged tax vi- 
olation. The court held that “good cause” means “reasonable ef- 
forts” and that “reasonable efforts” means those efforts reasonably 
calculated to effect service within 120 days. In short, a fair standard 
of good cause is one which requires people to show behavior consis- 
tent with recognition that a 120 day deadline exists. It is worth not- 
ing that the word “deadline” originated in prisons to describe a line 
or boundary, the crossing of which subjected prisoners to the penal- 
ty of death. It would seem reasonable therefore to require plaintiffs 
to make such efforts at service as are consistent with a recognition 
that 120 days may otherwise mark the death of the action. See, 
Siegel, Practice Commentary on Amendment of Federal Rule 4 (Eff. 
Feb. 26, 1983) with Special Statute of Limitation Precautions, 96 
FRD 88, 103, 109 (1983). 

Service attempts which are limited to mailing are clearly not rea- 
sonably calculated to effect service within 120 days. The courts 
have recognized that Congress was concerned with problems that 
might arise in providing notice to defendants through a system of 
mail service. See Greene v. Humphrey Elevator and Truck Co., 816 
F.2d 877, 880 (3rd Cir. 1987). That is why, although Rule 4 allows 
service to be made by mail, it also requires the mailing of two copies 
of a notice and acknowledgement and a return envelope, postage 
pre-paid, addressed to the sender, which, under FRCP Rule 4(g) or 
Rule 4(e) of our Rules must be filed with the court after it is re- 
ceived by the sender. Courts have reasoned that because service by 
mail is subject to abuse the requirements of this mailing rule must 
be adhered to exactly. Norlock v. City of Garland, 768 F.2d 654, 655, 
657 (5th Cir. 1985). Courts have also cautioned that if the mail 
method is to be used, it should be used promptly and this is the rea- 
son FRCP 4(c\2XC\ii) and Rule 4(cX1\C\ii) of the Rules of this 
court provide that if no acknowledgement of service is received by 
the sender within 20 days after mailing, then service shall be made 
under the provisions for personal service. It is therefore clear that 
relying on service by mail cannot ordinarily be considered a reason- 
able attempt to accomplish service within 120 days and cannot be 
viewed as a recognition of the existence of a real deadline. 

When twenty days have passed after mailing without the return 
of the acknowledgement that the mail was received, the diligent 
plaintiff should recognize that other means of service will have to 
be used within the approximately 100 days which remain. Greene v. 
Humphrey Elevator and Truck Co., 816 F.2d at 883. 

The preceding analysis clearly indicates that there was no good 
cause for failure to serve the Aronsons during the 120 days follow- 
ing the commencement of the action against them. 
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The only remaining question is whether the process-serving effort 
of Special Agent Shintani, consisting of two attempts at personal 
service on defendant Ellins within the space of two hours and the 
deposit of his card in the door of Ellins’ house was sufficient to meet 
the standard being discussed here. Even if we were to overlook the 
long period of time which lapsed between the failure of mail service 
and the day when personal service was first attempted, the lack of 
any further attempt in the eleven days remaining indicates the lack 
of a reasonable attempt to accomplish service within the deadline. 
Braxton v. United States, 817 F.2d 238, 242 (8rd Cir. 1987). To con- 
sider this a showing of good cause, the court would, in effect, be es- 
tablishing a double standard, i.e., a looser standard for those enti- 
ties which must accomplish service by means of coordination be- 
tween distant and relatively unconnected branches, such as the 
government and large corporations, and a stricter standard for 
those on whom the burden of making service is more directly visi- 
ble, such as single practitioner and a process server. Such a develop- 
ment would be inconsistent with the rule and at odds with funda- 
mental considerations of fairness. 

In concluding, the court notes a number of factors which did not, 
and should not, have any effect on its decision. In this category is 
the fact that the government filed an amended complaint in this ac- 
tion; that it ultimately succeeded in making personal service after 
the 120 day deadline; that it mailed copies of the various complaints 
to the putative attorney for the defendants, and that this dismissal 
will effectively be with prejudice because it comes after the expira- 
tion of the limitations period. 

Ultimate success in serving the complaint cannot cure a failure to 
show good cause for failing to make service within the 120 days fol- 
lowing the commencement of the action. The filing of an amended 
complaint does not affect the obligation to serve the parties named 
in the original complaint; otherwise amendment of the complaint 
would be a simple method of nullifying Rule 4(h). Weir v. State of 
Hawaii, 763 F.2d 370, 372 (9th Cir. 1985). Absent proof that an at- 
torney was expressly authorized to accept service of process, service 
on an attorney does not satisfy the Rule. Gibbs v. Hawaiian Euge- 
nia Corp., 581 F. Supp. 1269, 1271 (S.D.N.Y. 1984); Michelson v. 
Merrill Lynch Pierce, Fenner & Smith, Inc., 619 F. Supp. 727 
(S.D.N.Y. 1985). Finally, the fact that the government cannot renew 
this action is not an argument against dismissal. In this case that 
consequence arises primarily from the fact that the government did 
not commence the action until the very end of the limitation period. 
In any event, in providing for dismissal under this rule Congress ex- 
plicitly recognized the possibility that dismissals coming after the 
expiration of a statute of limitation could bar plaintiffs from bring- 
ing the action again. United States for Use and Benefit of DeLoss v. 
Kenner General, 764 F.2d 707, 711 n. 5 (9th Cir. 1985). 
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In view of the fact that the court finds dismissal of this action 
proper for failure to serve the complaint within 120 days of com- 
mencement of the action, it does not reach the other grounds of- 
fered in support of dismissal. For the reasons given above, it is here- 
by ORDERED that the motions to dismiss by the individual defend- 
ants be, and the same hereby, are granted. 
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UNiTep STATES, PLAINTIFF v. THORSON CHEMICAL CorP., DEFENDANT 


Court No. 88-11-00853 
[Motion for summary judgment denied. ] 


(Dated August 10, 1990) 


Stuart M. Gerson, Assistant Attorney General, David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, United States Department of Justice (Jane 
E. Meehan) for plaintiff. 

Irving A. Mandel and Thomas J. Kovarcik for defendant. 


OPINION 


CaRMAN, Judge: Defendant Thorson Chemical Corporation (defen- 
dant or Thorson) moves pursuant to Rule 56 of the Rules of this 
Court for summary judgment. Defendant contends that (1) there is 
no genuine issue as to any material fact and (2) it is entitled to judg- 
ment as a matter of law because the instant action is barred by the 
statute of limitations. 


BACKGROUND 


On December 29, 1983, results of an audit of Thorson conducted 
by the United States Customs Service (Customs) revealed alleged 
double and triple invoicing of merchandise which was entered into 
the United States between October 22, 1980 and June 10, 1982. 
Based on these findings, Customs began an investigation which re- 
sulted in the issuance of a pre-penalty notice to Thorson on April 
25, 1985 and an amended pre-penalty notice on November 14, 1985. 
Thorson responded to the pre-penalty notice on May 17, 1985. Cus- 
toms issued a penalty notice in the amount of $2,582,406 on May 19, 
1986. 

Customs, calculating the five-year period for instituting the in- 
stant action from the date of entry of the subject merchandise, re- 
quested a waiver of the statute of limitations from Thorson.’ A 


119 U.S.C. § 1592(aX1) (1988) states that: 
Without regard to whether the United States is or may be deprived of all or a portion of any lawful duty 
thereby, no person, by fraud, gross negligence or negligence— 
(A) may enter, introduce, or attempt to introduce any merchandise into the United States by means 


(i) any document, written or oral statement, or act which is material and false, or 


Continued 
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waiver was executed by Thorson’s president on September 11, 1985. 
Accompanying the waiver was a letter from the corporation’s secre- 
tary confirming that the individual who signed the waiver was the 
president of Thorson and that the president was duly authorized to 
endorse the waiver. Customs accepted the waiver, which was for a 
one-year period. 

Three subsequent waivers were submitted for one-year periods on 
May 21, 1986, February 19, 1987 and November 17, 1987. The in- 
stant action was filed on November 16, 1988. The May 21, 1986 
waiver was accompanied by a corporate resolution authorizing the 
waiver. The February 19, 1987 waiver was not accompanied by a 
corporate resolution. It was, however, signed by an official of the 
corporation. The November 17, 1987 waiver apparently included 
the corporate seal of Thorson. 

On May 3, 1990, this Court granted plaintiff's (the government’s) 
motion to strike defendant’s second affirmative defense which al- 
leged that the instant action was barred by the statute of 
limitations. 

Defendant contends that Customs “attempted to conceal the expi- 
ration of the statute of limitations by refusing to produce the docu- 
ments which establish that fact, despite a proper request by Thor- 
son. That concealment caused unnecessary delay and needless in- 
crease in Thorson’s litigation costs.” Defendant also requested, 
pursuant to Rule 11 of the Rules of this Court, that an appropriate 
sanction be imposed against plaintiff. 


DISCUSSION 


The greater part of defendant’s argument centers on its claim 
that the statute of limitations has expired. This claim was struck 
when the Court granted plaintiffs motion to strike defendant’s sec- 
ond affirmative defense of expiration of the statute of limitations by 
order dated May 3, 1990. Upon careful examination of the papers 
submitted by both parties, the Court denies defendant’s motion for 
summary judgment and vacates its order striking the affirmative 
defense of expiration of the statute of limitations. The Court finds 
that there may be questions of fact as to the validity of certain 
waivers of the statute of limitations. 

It appears to the Court, in reading defendant’s motion for summa- 
ry judgment in conjunction with defendant’s motion to deny plain- 
tiffs motion to strike defendant’s affirmative defense of expiration 
of the statute of limitations, that defendant makes the following 
contentions: 


(ii) any omission which is material, or 
(B) may aid or abet any other person to violate subparagraph (A). 
government may bring an action either (1) within five years of the date of the discovery of the fraudulent 
violation of 19 U.S.C. § 1592 or (2) within five years of the date of a grossly negligent or negligent violation of 19 
U.S.C. § 1592. See 19 U.S.C. § 1621 (1988). 
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(1) the waiver dated May 21, 1986 was invalid; See Defen- 
dant’s Memorandum of Law in Opposition to Plaintiffs Motion 
to Strike Defendant’s Second Affirmative Defense at 3. 

(2) the waiver dated February 19, 1981 was invalid; See id. 

(3) a general contention that waivers were defective because 
— were no accompanying corporate resolutions. See id. at 


Waiver Dated May 21, 1986: 


While defendant contends that the waiver signed on May 21, 1986 
was not accompanied by a corporate resolution, the government’s 
brief includes a copy of a corporate resolution dated May 21, 1986. 
See Plaintiff's Opposition to Defendant’s Motion for Summary Judg- 
ment, Exhibit 15. 


Waiver Dated February 19, 1987: 

The February 19, 1987 waiver, although not accompanied by a 
corporate resolution, was signed by an officer of the corporation. 
The government contends that since the waiver was signed in the 
regular course of business, the waiver was valid and binding upon 
the corporation. 


Waiver Dated November 17, 1987: 

The government also defends the validity of the waiver dated 
November 17, 1987. Although this waiver was not accompanied by a 
corporate resolution, the government notes that the waiver was exe- 
cuted by the president, who was the sole stockholder of the plaintiff 
Thorson. Furthermore, the waiver apparently had the seal of the 
corporation affixed to the waiver document. Thorson is a New York 
corporation and pursuant to New York State Business Corporation 
Law § 107 (McKinney 1986), “The presence of the corporate seal on 
a written instrument purporting to be executed by authority of a 
domestic or foreign corporation shall be prima facie evidence that 
the instrument was so executed.” 

Of course, defendant may wish to assert that the president, who 
was sole shareholder of the corporation, dishonestly signed the 
waiver and contend that such signing might be ultra vires. Such fac- 
tual determinations are best left to the Court as trier of fact. 


Waiver Dated September 11, 1985: 


There appears to be no contention as to the validity of this waiver 
so far as lack of corporate resolution is concerned. 


CONCLUSION 


Due to the factual contentions concerning the validity of certain 
waivers and other factual issues raised by the pleadings, the Court 
denies defendant’s motion for summary judgment. 

The Court denies defendant’s request for sanctions against the 
government. 
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The Court vacates its order dated May 3, 1990 which struck Thor- 
son’s second affirmative defense concerning expiration of the stat- 
ute of limitations. 





ERRATA 
(Slip Op. 90-58) 


TRENT TuBE Div., CructBLE MATERIALS Corp.; ARMCO-SPECIALTY STEEL Div.; 
Damascus TUBULAR Propucts; ALLEGHENY LuDLUM Corp.; CARPENTER 
TECHNOLOGY CorP.; AND UNITED STEELWORKERS OF AMERICA, 
AFL-CIO-CLC, piaintirrs v. UNITED STATES, DEFENDANT, AND AVESTA 
SanDvik Tuse AB AnpD Avesta STAINLESS, INC., DEFENDANT-INTERVENORS 


(Dated June 20, 1990) 


Please make the following corrections to Slip Op. 90-58, pub- 
lished in the Customs BuLLETIN, Vol. 24, No. 29, dated July 18, 1990. 


Page 25, line 16, replace “(1988)” with “(1982)”. 


Pages 26 and 27 replace 19 U.S.C. § 1677(7) (B) and (C) with the 
following: 


(B) Volume and consequent impact 


In making its determinations under sections 1671b(a), 
1671d(b), 1673(a), and 1673d(b) of this title, the Commission 
shall consider, among other factors— 


(i) the volume of imports of the merchandise which is the 
subject of the investigation, 

(ii) the effect of imports of that merchandise on prices in 
the United States for like products, and 

(iii) the impact of imports of such merchandise on domes- 
tic producers of like products. 


(C) Evaluation of volume and of price effects 
For purposes of subparagraph (B)— 


(i) Volume 
In evaluating the volume of imports of merchandise, the 
Commission shall consider whether the volume of imports of 
the merchandise, or any increase in that volume, either in ab- 
solute terms or relative to production or consumption in the 
United States, is significant. 
(ii) Price 
In evaluating the effect of imports of such merchandise on 
prices, the Commission shall consider whether— 
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(I) there has been significant price undercutting by the 
imported merchandise as compared with the price of like 
products of the United States, and 

(I1) the effect of imports of such merchandise otherwise 
depresses prices to a significant degree or prevents price in- 
creases, which otherwise would have occurred, to a signifi- 
cant degree. 

(iii) Impact on affected industry 

In examining the impact on the affected industry, the Com- 
mission shall evaluate all relevant economic factors which have 
a bearing on the state of the industry, including, but not limit- 
ed to— 

(I) actual and potential decline in output, sales, market 
share, profits, productivity, return on investments, and 
utilization of capacity, 

(II) factors affecting domestic prices, and 

(II) actual and potential negative effects on cash flow, 
inventories, employment, wages, growth, ability to raise 
capital, and investment. 


19 U.S.C. § 1677(7\B) and (C) (1982). 

Page 27, line 39, delete “domestic”. 

Page 29, line 1, replace “1677(7B)iXIID.” with “1677(B\Xiii).” 

Page 29, lines 7 through 10, replace “1677(7B\iXIID and to comply 
with section 1677(7B) by explaining her analysis of each factor 
considered under clause (i), identifying each factor under clause (ii) 
and explaining the relevance of any clause (ii) factor.” with 
“1677(7\B)Gii).” 

Page 31, line 33, replace “1677(7(B\iXIID.” with “1677(B\iii).” 
Page 41, lines 29 through 32, replace “1677(7\B) by explaining the 
analysis of each factor considered under clause (i), identifying each 


factor under (ii) and explaining the relevance of any clause (ii) fac- 
tor.” with “1677(7)BXiii).” 
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